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REPORT ON CLASS ACTIONS (1982)

The Class Actions Project began in November 1976, with a reference

from the Attorney General requesting that the Commission undertake a

comprehensive study of class actions, and of the advisability of introducing,

in one form or another, a revised class action procedure in Ontario.

The report is concerned with the procedural mechanism known

interchangeably as a "class" or "representative" action. A class action is a

civil action brought either by one or more persons on behalf of others

having similar grievances, or against one or more persons defending on

behalf of a group of persons similarly situated. The former is known as a

plaintiff class action, while the latter may be referred to as a defendant

class action. This report, however, is devoted solely to an analysis of

plaintiff class actions, focusing upon the plaintiff class action procedure

prescribed by Rule 75 of the Rules of Practice, R.R.O. 1980, Reg. 540.

In the report, the Commission concludes that the present class action

provision is deficient in many respects. The Commission also finds

existing procedural alternatives to class actions, such as joinder,

consolidation, and the test case, to be inadequate to deal with the mass

wrongs that are a feature of today's technological society.

In chapter 4, the Commission turns to the costs and benefits of the

adoption in Ontario of a revised class action procedure. The remainder of

the report is devoted to the design of a new and expanded class action

procedure.
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REPORT ON CLASS ACTIONS (1982)

VOL.1

CHAPTER 4 BENEFITS AND COSTS OF CLASS ACTIONS

Recommendation

The Commission makes the following recommendation:

Since, on balance, the Commission is of the view that the benefits to be

derived from class actions, in terms of judicial economy, increased access to

justice, and behaviour modification, outweigh the costs of such actions, a new
and expanded class action procedure should be adopted in Ontario. The
procedure should be designed, however, to permit courts to preclude inappro-

priate class actions on a case-by-case basis.

CHAPTER 6 ALTERNATIVE CLASS ACTION MODELS: THE CHOICE FOR
ONTARIO

Recommendations

The Commission makes the following recommendations:

1. The basic class action procedure in Ontario should be similar to that of

Rule 23 of the United States Federal Rules of Civil Procedure, incorporat-

ing private initiation of class proceedings by a member of the class, and a
requirement that ajudge make a "certification" review of the propriety of

the class action before the suit is allowed to proceed in class form.

2. (1) At any stage of class proceedings, the Attorney General should be
permitted to apply to the Court for the right to intervene in respect of

any aspect of the action that raises a matter of public interest

(2) Accordingly, the Attorney General should receive notice of every class

action commenced in the Province.

(3) The court should be able, of its own motion, to invite the Attorney

General to make submissions on issues of public interest.

3. (1) The right of intervention proposed in Recommendation 2 should be
supplemented by a discretionary power in the court to invite the

Attorney General to act as representative plaintiff, where it is in the

public interest that he so act, and where either the court concludes that

the private class representative will not fairly and adequately protect

<
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)

the interests of the class, or the private class representative consents to

the Attorney General's acting as representative plaintiff.

(2) The Attorney General should have a right to apply to act as representa-

tive plaintiff in the circumstances set out in Recommendation 3( 1 ).

4. (1) The class action procedure recommended by the Commission should

be implemented by statute - a Class Actions Act - rather than by
rules.

(2) The proposed Class Actions Act should contain a provision authorizing

the Rules Committee to make rules incidental to the Act.

5. The Supreme Court of Ontario Rules of Practice should apply to proceed-

ings under the proposed Class Actions Act except to the extent that they are

inconsistent with the Act or any rule made pursuant to the Act.

VOLUME n

CHAPTER 7 CERTIFICATION OF A CLASS ACTION: THE PRELIMINARY
MERITS TEST

Recommendation

The Commission makes the following recommendation:

As a precondition to the certification of an action as a class action, the court
should be required to find that the action is brought in good faith and that
there is a reasonable possibility that material questions of fact and lawcommon to the class will be resolved at trial in favour of the class
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CHAPTER 8 CERTIFICATION: NUMEROSITY, COMMONALITY,
ADEQUACY OF REPRESENTATION, AND TYPICALITY

Recommendations

The Commission makes the following recommendations:

1. Before an action is certified as a class action, the court should be satisfied

that the class is numerous.

2. Class actions under the proposed Class Actions Act should not be divided

into categories similar to those established by Rule 23(b) of the United

States Federal Rules of Civil Procedure; rather, all class actions should be

treated alike, and should be subject to uniform rules with respect to such

matters as commonality, superiority, notice, and the right of class

members to exclude themselves from an action.

3. The court should certify an action as a class action only if it finds that the

action raises questions of fact or law common to the members of the class.

4. Predominance of common questions over issues affecting individual

members of the class should not be a prerequisite to the certification of an

action as a class action, but rather should be one of the factors that the

court should be required to weigh in determining the issue of superiority.

5. Except where the Attorney General assumes the role of representative

plaintiff (see supra, ch. 6, Recommendation 3), the proposed Class Actions

Act should require that the representative plaintiff be a member of the

class on whose behalf the action is brought.

6. As a prerequisite to certification of an action as a class action, the court

should be required to find that the representative plaintiff will fairly and
adequately protect the interests of the class and, in determining this issue,

the court may consider whether provision has been made for competent

legal representation that is adequate for the protection of the interests of

the class.

7. The representative plaintiffs financial resources should not be a relevant

consideration in determining whether he will be an adequate representa-

tive for the class on whose behalf the action has been brought.

8. At any time in an action under the proposed Class Actions Act, where the

court finds that the representative plaintiff does not fairly and adequately

protect the interests of the class, or will not do so, it should be able to

make an order substituting another member of the class as the representa-

tive plaintiff.

9. For the purpose of ensuring the fair and adequate protection of the

interests of the class, or for any other appropriate reason, the court should
be empowered to permit any member of the class to intervene in the class

proceedings upon such terms and conditions as the court considers

proper.

10. That the claim of the representative plaintiff is typical of the claims of the

class that he purports to represent should not be a prerequisite to the

certification of an action as a class action.
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CHAPTER 9 CERTIFICATION: THE SUPERIORITY AND COST-BENEFIT
TESTS

Recommendations

The Commission makes the following recommendations:

1. The Ontario Class Actions Act should contain, as a prerequisite to

certification, a two-stage superiority test that is a modified version of the

superiority provision found in Rule 23(b)(3) of the United States Federal

Rules of Civil Procedure. Under this test, as outlined in Recommendations

2 and 3, the court should be required to make a true superiority analysis,

comparing class actions with other available alternatives, and should be

empowered expressly to undertake a cost-benefit analysis of the class

action.

2. A court should certify an action as a class action only if it is satisfied that a

class action would be superior to other available methods for the fair and

efficient resolution of the controversy, and in determining this issue the

court should consider, inter alia, the following factors:

(a) whether questions of fact or law common to the members of the class

predominate over any questions affecting only individual members;

(b) whether a significant number of members of the class have a valid

interest in individually controlling the prosecution of separate actions;

(c) whether the class action would involve claims that are or have been the

subject of any other proceedings;

(d) whether other means of resolving the claims are less practicable or less

efficient; and

(e) whether the administration of the class action would create greater

difficulties than those likely to be experienced if relief were sought by
other practical means.

3. Where a court determines that a class action is superior to other available

methods for the fair and efficient resolution of the controversy, and that

the other prerequisites for certification are satisfied, it nevertheless should

be able to consider whether the adverse effects of class proceedings upon
the class, the courts or the public will outweigh its benefits, and if so, the

court should refuse to certify the action as a class action.

4. The onus of showing that the adverse effects of a class action are likely to

outweigh any benefits to be derived therefrom should be on the person

who so contends, rather than on the representative plaintiff.
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CHAPTER 10 THE CERTIFICATION HEARING

Recommendations

The Commission makes the following recommendations:

1. An application for the certification of a class action should be commenced
within ninety days from the day upon which the defendant files his

appearance, or within ninety days from his default in so doing.

2. For the purposes of a certification motion, both the representative plaintiff

and the defendant should be required to file one or more affidavits setting

out the facts material to the proposed certification tests upon which they

intend to rely, and they should be permitted to examine the deponents of

any such affidavits.

3. A record similar to that mandatory under Rule 238(2) of the Supreme

Court of Ontario Rules of Practice should be required to be filed on a

motion for certification, whether the action is brought as a class action in

the High Court or in a county or district court. The parties should also be

required to file a statement of facts and law reasonably in advance of the

certification motion.

4. Where the court refuses to certify a class action, it should be empowered to

order that the style of cause and the pleadings be amended to eliminate any

reference as to the representation of class members, and to permit the

action to proceed accordingly.

5. The court, in the exercise of the broad management powers to be

recommended in chapter 11, should have a discretion to permit all

necessary amendments to enable an action to meet the proposed certifica-

tion prerequisites.

6. A certification order should (a) describe the class on whose behalf the

action is brought; (b) describe the nature of the claim made on behalf of

members of the class and specify the relief claimed; and (c) define the

questions of law or fact common to the class. Where the court has

determined that some or all of the members of the class should have the

right to exclude themselves from the litigation, the certification order

should make reference to this decision and should specify the date before

which the class members may exclude themselves.

7. Courts should be authorized expressly by the proposed Class Actions Act to

amend a certification order at any stage of a class action.

8. The proposed Class Actions Act should provide that, where it appears to

the court that an action no longer satisfies the prerequisites for certifica-

tion, the court should set aside the order certifying the action as a class

action.

9. Courts should not be authorized under the proposed Class Actions Act to

issue a conditional certification order.
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CHAPTER 11 THE CONDUCT OF CLASS ACTIONS

Recommendations

The Commission makes the following recommendations:

1. The proposed Class Actions Act should contain an express provision

authorizing the determination of common questions in common proceed-

ings, and the resolution in individual proceedings of questions that

require the participation of individual members of the class.

2. The proposed Class Actions Act should contain a broad management

power, empowering the court, upon the application of a party or upon its

own motion, to make all appropriate orders determining the course of a

class action for the purpose of ensuring the fair and expeditious deter-

mination thereof, including an order to prevent undue repetition or

complication in the action and, in making any such order, the court

should be able to impose such terms and conditions upon the parties as it

considers proper.

3. The small claims courts and the Provincial Court (Civil Division) of The

Municipality of Metropolitan Toronto should not have jurisdiction over

class actions.

*4. Both the High Court and the county and district courts should have

jurisdiction over class actions, with the total amount of the claims

asserted on behalf of the class, rather than the amount of individual

claims, determining the question of monetaryjurisdiction.

5. Upon the commencement of an action under the proposed Class Actions

Act, it should be assigned to a particular judge, and that judge should

preside over all pre-trial motions and interlocutory proceedings, even

those over which a master would otherwise havejurisdiction.

6. Where a class action is commenced in the High Court outside of Toronto,

the Chief Justice of the High Court, in consultation with the Chief Judge

of the County and District Courts, should be able to appoint a judge of

the county or district court of the county or district in which the action is

brought to conduct all proceedings prior to the trial of the common
questions as a localjudge of the High Court.

7. In order to ensure an appearance of fairness, a different judge from the

one who has been responsible for pre-trial proceedings should preside

over the trial of the common questions, except where the parties and the

judge otherwise agree, and the judge who tries the common questions

should also supervise all subsequent proceedings.

8. The proposed Class Actions Act should provide that, if at any time during

class proceedings the presiding judge is, for any reason, unable to

continue, another judge should be designated in accordance with the

practice of the court.

9. No action under the proposed Class Actions Act should be tried by a

judge with ajury.

10. The proposed Class Actions Act should contain no express provisions

respecting subclassing, third party claims, cross-claims, consolidation, or

the coordination of related actions.

11. The Commission makes no recommendation regarding the assertion of

counterclaims in the class action context.

* Sec supra, note 85, for a statement by the Honourable Richard A. Bell.
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CHAPTER 12 OPTING OUT AND OPTING IN

Recommendations

The Commission makes the following recommendations:

1. The proposed Ontario Class Actions Act should neither require class

members to opt in to a class action after certification nor permit the

imposition of a proof of claim procedure in the exercise of the court's

discretion to administer the class suit or to send notice to the class.

2. The proposed Ontario Class Actions Act should give the court a discretion

in all cases to determine whether class members should be permitted to

exclude themselves from a class action.

3. The proposed Class Actions Act should specify that the court, in determin-

ing whether to grant a right to opt out to some or all of the class members,

should be required to consider, inter alia, the following criteria:

(a) whether as a practical matter members of the class who exclude

themselves would be affected by thejudgment;

(b) whether the claims of the members of the class are so substantial as to

justify independent litigation;

(c) whether there is a likelihood that a significant number of members of

the class would desire to exclude themselves;

(d) the cost of notice necessary to inform members of the class of the class

action and of their right to exclude themselves; and

(e) the desirability of achieving judicial economy, consistent decisions,

and a broad binding effect of thejudgment on the questions common
to the class.

4. Where the court has determined that some or all of the members of the

class may exclude themselves, class members should be able to exercise

this right by informing the court in writing, by a date specified by the

court, of their desire to do so.

5. The names of persons who have excluded themselves from a class action
should be set out in anyjudgment on the questions common to the class or
in any settlement of the action.
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CHAPTER 13 NOTICE

Recommendations

The Commission makes the following recommendations:

1. The proposed Ontario Class Actions Act should give the court a discre-

tion, in all types of class action, to order that post-certification notice be

given to members of the class informing them of the class action.

2. Where the court has decided to order post-certification notice, it should

prima facie be given by advertisement, publication, posting, or distribu-

tion, unless the court orders notice by some other method, and the court

should be empowered to order that notice be given in different ways to

various members of the class.

3. To provide the courts with guidance concerning whether to order

post-certification notice and whether some method of notice other than

those specified in Recommendation 2 should be employed, the proposed

Class Actions Act should require the court to consider, inter alia, the

following factors:

(a) the cost of giving notice;

(b) the nature of the relief sought;

(c) whether the court has determined that some or all members of the

class may exclude themselves from the class action;

(d) the size of the claims of the members of the class; and

(e) the total amount of monetary relief claimed in the action.

4. The proposed Class Actions Act should provide that post-certification

notice should include the following information:

(a) a brief description of the class action, including the relief claimed;

(b) a brief description of the class;

(c) a statement that a member of the class will be bound by anyjudgment
on the questions common to the class;

(d) if the court has determined that individual members may exclude

themselves from the class action, a statement to that effect, indicating

how and by what date the members may exclude themselves and the

consequences to the members if they exclude themselves or fail to do
so;

(e) a statement that a member of the class may apply to intervene in the

class action;

(f) the name and address of the representative plaintiff to which further

inquiries may be directed; and

(g) any other information that the court considers proper.
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5. In order to ensure that members of the class are informed of the steps that

they must take to obtain their own recoveries, the proposed Class Actions

Act should provide that, where the court gives judgment for the class on

the questions common to the class, and further proceedings are necessary

that require the participation of class members, the court should be

required to order that notice of the judgment be given to those members

of the class whose participation is required.

6. Unless the court orders otherwise, post-judgment notice should be given

by mail to members of the class who are identifiable through reasonable

means in terms of expense and effort, and by advertisement, publication,

posting, or distribution to members who are not so identifiable.

7. The proposed Class Actions Act should provide that post-judgment notice

should include the following information:

(a) a statement informing the members of the class that a judgment on

the questions common to the class has been given and that they may
be entitled to relief thereunder;

(b) a statement informing the members of the class of the steps necessary

to establish their claims;

(c) a warning that, upon failure to take such steps, the member will not

be entitled to relief, except by leave of the court;

(d) the name and address of the representative plaintiff to which further

inquiries may be directed; and

(e) any other information that the court considers proper.

8. As a further safeguard, the proposed Class Actions Act should contain a

general notice provision giving the court a discretion, at any time in the

action, to order such notice as it considers necessary to protect the

interests of the members of the class and the parties or otherwise for the

fair conduct of the action; however, general notice should not be used for

the purpose of requiring members of the class to take active measures to

include themselves in the class action before a determination of the

questions common to the class.

9. The proposed Class Actions Act should specify that the court, in deciding

whether to order general notice, should be required to consider, inter alia,

the following factors:

(a) the cost of giving notice;

(b) the nature of the relief sought;

(c) the size of the claims of the members of the class; and

(d) the total amount of monetary relief claimed in the action.

10. Where the court has decided to order general notice, notice should be
given by advertisement, publication, posting, or distribution, unless the

court, having regard to the factors set out in Recommendation 9, orders

notice by some other method.

1 1

.

Notice should not be given unless the court approves its content.
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CHAPTER 14 MONETARY RELIEF

Recommendations

The Commission makes the following recommendations:

1. The proposed Class Actions Act should provide expressly that certifica-

tion of a class action should not be refused merely because the relief

claimed includes a claim for damages that will require individual assess-

ment in proceedings involving the defendant or because the relief claimed

arises out of or relates to separate contracts between members of the class

and the defendant.

2. The proposed Class Actions Act should authorize expressly the use of

aggregate assessment of monetary relief and should specify the standard

of proof that should be required before an aggregate assessment may be

made. The Act should provide that the court should be required to

determine the aggregate amount of the defendant's liability and to give

judgment for that amount where,

(a) monetary relief is claimed on behalf of the members of a class;

(b) no questions of fact or law other than the assessment of monetary

relief remain to be determined in order to establish the defendant's

liability to some or all class members; and

(c) the total amount of the defendant's liability, or part thereof, can be

assessed with the same degree of accuracy as in an ordinary action

without proof by individual class members.

3. Where monetary relief is assessed in the aggregate and judgment is given,

the court should order the defendant to pay the aggregate award into

court, except where, in accordance with Recommendation 4(1 )(a), the

court orders a direct distribution of the aggregate award of monetary

relief by the defendant.

4. ( 1
) Where there has been an aggregate award of monetary relief and the

identity of any class members and the amount of monetary relief to

which each is entitled can be determined from records in the posses-

sion, custody, or control of the defendant,

(a) the court should be able, but not required, to order the defendant

to make such determinations and to distribute the amounts so

determined directly by any means authorized by the court; and

(b) the court should be required, if it does not order a defendant-

administered direct distribution under Recommendation 4(1 )(a),

to determine the amount to which each class member is entitled

and to order the amounts so determined to be distributed directly

by any means it authorizes.

(2) Direct distribution by the court under Recommendation 4(1 )(b)

should not be restricted to cases where the identities of, and amounts

owing to, class members can be determined from the defendant's

records, but should be available in all cases where such identities and

amounts can be determined without requiring evidence from each

class member.
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5. (1) Where the court does not order a direct distribution under Recom-

mendation 4 or an average distribution under Recommendation 6,

class members should be afforded a reasonable opportunity to claim

their shares of an aggregate award.

(2) In order to minimize the burden upon class members, and because the

maximum amount of the defendant's aggregate liability has been

established in formal adversarial proceedings, informal "administra-

tive", rather than formal judicial, procedures should be adopted for

the purpose of establishing the claims of class members to a share of

the aggregate award. Accordingly, the proposed Class Actions Act

should authorize the courts to adopt such procedures as will minimize

the burden upon members of the class, including the use of standard-

ized proof of claim forms, the reception of affidavit, documentary or

other written evidence, and the auditing of claims upon a sampling or

other basis.

6. (1) Where the court makes an aggregate assessment but the circum-

stances render impracticable the determination of those class mem-
bers entitled to share in the award or the exact share that should be

allocated to particular class members, the court should be able to

order that the class members are entitled to share in the award on an

average or proportional basis where the failure to so order would
deny recovery to a substantial number of class members who have

been injured.

(2) Where an average or proportional distribution is ordered, class

members should have the right to apply to the court to prove their

claims on an individual basis. Any amounts so recovered by class

members should be deducted from the amounts to be distributed on
an average or proportional basis.

*7. (1) Where it proves impossible to distribute all of an aggregate award to

individual class members under Recommendation 4, 5, or 6, the court

should be able to order a cy-pres distribution of the residue in a

manner that may reasonably be expected to benefit some or all of the

members of the class.

(2) The proposed Class Actions Act should specify that a cy-pres distribu-

tion may be implemented through a conditional return of funds to the

defendant to be applied in a manner determined by the court to be
beneficial to the class.

* Mr. B.A. Percival dissents from this recommendation. See supra, note 292.
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(3) The proposed Class Actions Act should make it clear that the fact that

a cy-pres order made for the benefit of all, or part, of a class may
incidentally benefit persons who are not class members or who have

already received monetary relief through some other form of distribu-

tion should not be a bar to the making of such an order if the court is

satisfied that a reasonable number of class members who would not

otherwise receive monetary relief will benefit thereby.

"8. Where compensation of class members is not possible, either directly, or

indirectly by means of a cy-pres distribution order, the court should be

able to order that the residue of any aggregate award either be forfeited to

the Crown or returned unconditionally to the defendant, as the court

considers proper.

9. Before the court makes a cy-pres distribution order or orders that the

residue of an aggregate award be forfeited to the Crown or returned

unconditionally to the defendant, notice should be given to the Attorney

General, who should be able to make submissions concerning the

propriety of such an order.

10. Individual proceedings for the assessment of monetary relief should be
required only where an aggregate assessment of monetary relief is not

feasible or where the amount to which class members are entitled cannot
be determined as a common question.

11. The proposed Class Actions Act should give the court a discretion to
permit adjustment in the terms of payment of a class action judgment,
where this is in the best interests of the class members or the community!
Accordingly, the court should be able,

(a) to order that any amount awarded, as a result of either an aggregate
assessment or individual assessments, be paid in a lump sum, forth-
with or within such period as the court may fix, or in instalments;

(b) to order that the execution or distribution of any part of a judgment
be stayed for a reasonable period; and

(c) to supervise the execution of any judgment and the distribution of
any funds.

11 In directing the manner in which a class action judgment should be paid
or in granting a stay of the execution or distribution of such a judgment,
the court, in order to protect the interests of class members, should be
able to impose such terms and conditions as it considers appropriate.

Mr. B.A. Pcrcival dissents in part from this recommendation. See supra, note 364.



56-14

VOLUME III

CHAPTER 15 RESOLUTION OF INDIVIDUAL QUESTIONS

Recommendations

The Commission makes the following recommendations:

1. The proposed Class Actions Act should contain a provision conferring

upon the judge who decides the common questions a broad discretion to

fashion proceedings for the resolution of individual issues; however, this

provision should recognize the interests of class members in achieving

compensation and of the defendant in disputing liability. Accordingly, the

court should be required to order the simplest, least expensive and most

expeditious method of determining the issues that is consistent with

fairness to the class members, the defendant, and the representative

plaintiff. In particular, the court should be authorized to dispense with any

procedure it considers unnecessary, and to direct special procedures

regarding such matters as discovery, admission of evidence, and means of

proof.

2. The proposed Class Actions Act should empower the judge who has

decided the common questions to conduct the individual proceedings

alone, or with the assistance of otherjudges of the same court.

3. The proposed Class Actions Act should also empower the judge who has

decided the common questions to appoint one or more persons, other than

a judge, to conduct the individual proceedings by way of inquiry and
report.

4. The judge who has decided the common questions should be able to give

such directions as are necessary for the conduct of individual proceedings

by other judges or other persons, including any directions necessary to

achieve conformity of proceedings.

5. The proposed Class Actions Act should empower the judge who has

decided the common questions, on consent of. the defendant, and of the

representative plaintiff on behalf of the class, to provide for such individu-

al proceedings as agreed to by the parties, and for the conduct thereof.

6. The proposed Class Actions Act should provide that a person appointed to

conduct individual proceedings by way of inquiry and report should

record his findings in a report, and that the report should not be effective

until confirmed by thejudge who has decided the common questions.

7. The proposed Class Actions Act should provide that, where the court

makes an order concerning the manner in which a member of the class may
claim his share of an aggregate award, or where individual proceedings

requiring the participation of the class members and the defendant are

necessary, a member of the class who fails to take such further action as is

necessary to establish his entitlement to the relief claimed within the time

prescribed by the court should not be entitled to recover except by leave of

the court.
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CHAPTER 16 DISCOVERY

Recommendations

The Commission makes the following recommendations:

I. In order to make it clear that the recommendations set out below

governing discovery of absent class members by the defendant prior to the

trial of the questions common to the class do not affect discovery as

between the representative plaintiff and the defendant, the proposed Class

Actions Act should provide that the representative plaintiff and the

defendant have the same rights of discovery against each other that are

available in ordinary actions.

2. On a motion or application in an action brought under the proposed Class

Actions Act, including a motion for certification of the action as a class

action, the defendant should not be able by subpoena to require a member
of the class other than the representative plaintiff to attend to be examined

for the purpose of using his evidence on the motion or application except

by leave of the court; such leave should be granted only following

examination of the representative plaintiff.

3. Prior to the trial of the common questions, a defendant should not be able

to discover class members other than the representative plaintiff as of

right. Rather, he should be required to apply to the court for leave to

discover absent class members; such leave should be granted only after he

has discovered the representative plaintiff.

4. In deciding whether to grant leave to examine or discover absent class

members under Recommendations 2 and 3, the court should be obliged to

consider the following non-exhaustive list of factors:

(a) the stage of the class proceedings and the issues to be determined at

that stage;

(b) whether discovery or examination is necessary for the purposes of the

defence on the issues;

(c) the approximate monetary value of the individual claims, where
monetary relief is claimed; and

(d) whether discovery or examination will result in oppression, undue
annoyance, burden, or expense for the members of the class.

5. Where, prior to the determination of the common questions, a court grants

leave to discover or examine absent class members, a class member who
fails to submit to discovery or examination should be subject to the same
sanctions as apply to a party who fails to submit to discovery under the

Supreme Court of Ontario Rules of Practice, except that the court should

not be able to exclude a class member from recovery unless it determines

that no other sanction is adequate to protect the interest of the defendant.

6. Rights of discovery by and of absent class members at the individual issues

stage of a class action should be decided by the court as part of its general

discretion to design proceedings for the adjudication of individual issues.
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CHAPTER 17 COSTS

Recommendations

The Commission makes the following recommendations:

1. Actions brought under the proposed Class Actions Act should not be

governed by the costs rules that govern individual actions brought in the

Supreme Court of Ontario and the county and district courts.

2. (1) Party and party costs should not be awarded to a party at the

certification hearing or at the common questions stage of a class

action, except

(a) at the certification hearing, where it would be unjust to deprive

the successful party of costs, or

(b) in the event of vexatious, frivolous, or abusive conduct on the part

of any party.

(2) Where costs are awarded to a defendant at the certification hearing,

the common questions stage of a class action, or on an interlocutory

motion (see Recommendation 1 7), the representative plaintiff alone,

and not absent class members, should be liable for the costs.

3. ( 1 ) In a successful class action,

(a) the fees and disbursements payable by a representative plaintiff

to a class lawyer should be deducted from the monetary relief to

which the class is entitled; and

(b) where a representative plaintiff has paid disbursements, he should

be entitled to be reimbursed for them, and such disbursements

should be deducted from the monetary relief to which the class is

entitled.

(2) The share of each class member should be reduced so that he will

contribute an amount equal to the proportion that his share consti-

tutes of the total recovery.

4. (1) Notwithstanding the Solicitors Act and An Act respecting Champerty,

a representative plaintiff and a class lawyer should be entitled to enter

into an agreement in writing that stipulates that the lawyer will be

entitled to receive payment for fees and disbursements only in the

event of success in the action.

(2) For the purpose of Recommendation 4(1), success in the action

should include a favourable judgment on the common questions or

judicial approval of a settlement that benefits the class.
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5. An agreement of the kind described in Recommendation 4 should neither

stipulate the amount of the lawyer's payment in respect of fees and

disbursements nor stipulate a method by which they are to be calculated,

and any attempt to do so should be void.

6. Where an agreement of the kind described in Recommendation 4 has

been made, and the class lawyer becomes entitled to receive payment for

fees and disbursements, the judge who has given judgment on the

common questions, or who has approved a settlement, should determine

(a) the amount of the lawyer's fees and an additional amount, deter-

mined to be fair and reasonable compensation to the lawyer for

assuming the risk of undertaking the action on the basis of payment
only in the event of success, and

(b) the amount of disbursements to which the lawyer is entitled, includ-

ing interest thereon, calculated on the balance of the disbursements

incurred, as totalled at the end of each six month period following the

date of the agreement.

7. (1) Whether or not a representative plaintiff and a class lawyer have

made an agreement of the kind described in Recommendation 4, the

fees and disbursements payable to the class lawyer should be deter-

mined by a judge, and this task should not be delegated to a master.

(2) The judge should determine fees and disbursements at the conclusion

of the individual proceedings or at such time and upon such terms

and conditions as is considered proper.

8. Where the common questions are decided in favour of the class, or if there

is a settlement, and whether or not a representative plaintiff and a class

lawyer have entered into an agreement that stipulates that the lawyer will

be entitled to receive payment only in the event of success in the action,

the fees and disbursements to which the lawyer is entitled should be

deducted from the class recovery prior to the distribution of the shares to

class members.

9. (1) Where, in individual proceedings, the defendant is ordered to pay
monetary relief to class members, the amounts should be paid into

court and should not be paid to the class members as they are

determined.

(2) The fees and disbursements payable to the class lawyer should be

deducted from the total of the individual recoveries, after which such
recoveries should be distributed proportionally to class members.

10. In individual proceedings,

(a) the costs provisions of the rules made under the Provincial Court
(Civil Division) Project Act should apply to claims of $3,000 or less,

and their applicability should not be restricted to class actions
brought in The Municipality of Metropolitan Toronto; and

(b) the costs provisions of the Judicature Act and the Supreme Court of
Ontario Rules of Practice made thereunder should apply to claims of
more than $3,000.
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11. A representative plaintiff and a class lawyer should be entitled to agree

that the lawyer will advance the initial costs of post-certification notice

and post-judgment notice pursuant to an agreement that he will be

reimbursed only in the event of success in the action.

12. The court should have a discretion to determine by whom the costs of

general notice should be paid, as well as the power to apportion the costs

between the parties.

13. The parties should be entitled to determine who should pay the costs of

notice of settlement, subject to the overriding discretion of the court to

order otherwise.

14. (1) The costs of distributing an aggregate award, including the cost of

notice and payment of an appropriate fee to the person or persons

administering the distribution, should be left to the discretion of the

court.

(2) Where the court orders these costs to be paid, they should be

deducted from the aggregate award.

15. The court, in permitting intervention, should be empowered to set terms

and conditions respecting costs.

16. Except in individual proceedings, security for costs should not be
required in an action commenced under the proposed Class Actions Act.

17. The court should have a discretion to determine the costs of an interlocu-

tory motion.

18. (1) Except in individual proceedings, the present payment into court

rules of the Supreme Court of Ontario Rules of Practice and the offer

to settle rule proposed by the Civil Procedure Revision Committee
should not apply without modification to actions brought under the

proposed Class Actions Act.

(2) The offer to settle procedure applicable to actions brought under the

proposed ClassActionsAct should contain the following provisions:

(a) the representative plaintiff or the defendant may make an offer to

settle the action by serving the offer on the other party, and then

submitting it to the court;

(b) after service of the offer, the court should be empowered to

determine whether the offer is reasonable; and

(c) if the court determines that the offer is reasonable, and it is

refused by the party upon whom it has been served, the court

should be empowered to order the recalcitrant party to pay costs

if, after trial, a less favourable result is achieved.
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CHAPTER 18 THE BINDING EFFECT OF A CLASS ACTION JUDGMENT

Rkcommkmutions

The Commission makes the following recommendations:

1. A judgment on the questions common to the class should bind every

member of the class who has not excluded himself from the class action to

the extent only that the judgment determines the questions common to the

class that are defined in the order certifying the action as a class action and

that relate to the claim described and the relief specified in the order.

2. A judgment on the questions common to the class should (a) name or

describe the members of the class who are bound by the judgment; (b)

describe the nature of the claim made on behalf of the members of the class

and specify the relief awarded; and (c) define the questions of fact or law

common to the class.

3. A judgment on the questions common to the class should not be binding

upon persons who have excluded themselves from the class action or upon
the defendant in any subsequent proceeding brought by a person who has

excluded himself.
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CHAPTER 19 STATUTORY LIMITATION PERIODS AND CLASS ACTIONS

Recommendations

The Commission makes the following recommendations:

1. The proposed Class Actions Act should provide expressly that any limita-

tion period applicable to an action commenced under that Act should be

suspended for the members of the class upon the commencement of the

action.

2. The limitation period should resume running against a member of a class

in the following circumstances:

(a) where he excludes himself from the class suit;

(b) where an amendment to the class description contained in the order

certifying the action as a class action excludes him from class member-
ship;

(c) except as to any party, upon a denial of certification or upon decer-

tification; and

(d) where the action is dismissed without an adjudication on the merits.

3. For the purpose of Recommendation 2, the limitation period should
resume running as soon as all rights of appeal have been exhausted or all

appeals have been disposed of, as the case may be.
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CHAPTER 20 THE SETTLEMENT AND DISCONTINUANCE OF CLASS

ACTIONS

Recommendations

The Commission makes the following recommendations:

1. Any action commenced under the proposed Class Actions Act should not

be settled, discontinued, or dismissed for want of prosecution without the

approval of the court and upon such terms and conditions, including

notice or otherwise, as the court considers proper.

2. Before the court makes an order approving a settlement containing as one

of its terms provision for the application of undistributed money in a

cy-pres manner, notice should be given to the Attorney General, who
should be able to make submissions respecting the propriety of such an

order.

CHAPTER 21 APPEAL AND CLASS ACTIONS

Recommendations

The Commission makes the following recommendations:

1

.

Where an order has been made certifying or refusing to certify an action as

a class action or decertifying a class action, an appeal as of right from such

order should lie to the Divisional Court.

2. Where an order has been made amending an order certifying an action as a

class action, an appeal from such order by the representative plaintiff or by

the defendant should lie, with leave of a judge of the High Court, to the

Divisional Court.

3. Where the representative plaintiff does not appeal an order refusing to

certify an action as a class action, or an order decertifying a class action, or

an order amending an order certifying an action as a class action, or where

he abandons his appeal, any member of the class should be permitted to

apply to a judge of the High Court for leave to appeal on behalf of the

class.

4. An appeal by the representative plaintiff or by the defendant of the

judgment on the questions common to the class should lie as of right to the

Court of Appeal.
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5. Where the representative plaintiff does not appeal the judgment on the

questions common to the class, or where he abandons his appeal, any

member of the class should be permitted to apply to the Court of Appeal

for leave to appeal on behalf of the class.

6. Where there has been an aggregate award and a distribution of monetary

relief pursuant thereto, or where judgment has been given following

individual proceedings, any member of the class who has been awarded

more than $1,000 should be able to appeal as of right to the Divisional

Court, and any member of the class who has been awarded $1,000 or less

should be permitted to apply to the Divisional Court for leave to appeal,

which should be granted only where there has been a substantial miscar-

riage ofjustice.

7. Where there has been an aggregate award and a distribution of monetary

relief pursuant thereto, the representative plaintiff should be able to appeal

as of right to the Divisional Court an award to a class member for more
than $ 1 ,000, and, where the award to the class member is $ 1 ,000 or less, the

representative plaintiff should be able to apply to the Divisional Court for

leave to appeal, which should be granted only where there has been a

substantial miscarriage ofjustice.

8. Where judgment has been given in individual proceedings, the defendant

should be able to appeal as of right to the Divisional Court an award to a

class member for more than $1,000, and, where the award to the class

member is $1,000 or less, the defendant should be able to apply to the

Divisional Court for leave to appeal, which should be granted only where
there has been a substantial miscarriage ofjustice.

9. Where the court orders a cy-pres distribution or makes an order that the

residue of an aggregate assessment be forfeited to the Crown or returned

unconditionally to the defendant, the representative plaintiff, the defend-

ant and the Attorney General should be able to appeal the order as of right

to the Court of Appeal.
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CHAPTER 22 MISCELLANEOUS ISSUES

Recommendations

The Commission makes the following recommendations:

*1. The proposed Class Actions Act should contain an express provision

respecting the use of statistical evidence in class actions.

2. The proposed Class Actions Act should provide that the court may admit

statistical evidence, including sampling evidence, in an action under the

Act, if such evidence was compiled in accordance with principles accept-

ed by experts in the particular field.

3. Without restricting the generality of Recommendation 2, the proposed

Class Actions Act should provide that statistical evidence prepared or

published under the authority of the Parliament of Canada or the

legislature of a province or territory of Canada may be admitted in

evidence.

4. The proposed Class Actions Act should stipulate that statistical evidence

under Recommendations 2 or 3 is not admissible unless the party

intending to introduce it has given reasonable notice to the party against

whom it is intended to be introduced, together with a copy of such

evidence.

5. The notice obligations imposed upon the proponent of statistical evi-

dence, and the right of the opponent of such evidence to require

attendance of those involved in its compilation for purposes of cross-

examination, should be greater in the case of privately prepared statistics

than in the case of statistics made available on a more public basis.

Accordingly, the proposed Class Actions Act should provide as follows:

(a) where evidence is of a kind mentioned in Recommendation 3, or is

derived from sources generally used and relied upon by the public or
by persons in particular occupations, any notice given under Recom-
mendation 4 shall specify the source of such evidence;

(b) any party against whom any evidence of a kind mentioned in
Recommendation 5(a) is introduced may require for the purpose of
cross-examination the attendance of any person under whose supervi-
sion the evidence was prepared;

* One of the Commissioners, Mr. B.A. Percival, dissents from this recommendation. See

supra, note 55.
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(c) except where Recommendation 5(a) applies, notice given under

Recommendation 4 shall specify the name and qualifications of every

person who participated in the preparation of the statistical evidence

and shall specify whether any additional documents were prepared or

used in the compilation of such evidence, and any party who receives

such a notice may require that any such document be produced for

inspection, except documents that would reveal the identity of any

persons responding to a survey who have not consented in writing to

such revelation; and

(d) any party against whom any evidence of a kind mentioned in

Recommendation 5(c) is introduced may require for the purpose of

cross-examination the attendance of any person who participated in

the preparation of the evidence.

6. The proposed Class Actions Act should permit satisfactory statistical

evidence to be used at any stage of a class action, including the certifica-

tion stage, where it might be of value as well as where notice is to be given,

where non-monetary issues of liability are to be determined, and where

there is to be an assessment and distribution of monetary relief.

7. The Crown should be bound by the proposed Class Actions Act.

8. The proposed Class Actions Act should not apply to any representative

action authorized by any other Act.

9. The proposed Class Actions Act should not apply to any action that,

before the Act comes into force, was required to be brought by a person in

a representative capacity.

10. The proposed Class Actions Act should not apply to any action com-
menced before the Act comes into force.
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REPORT ON THE ENFORCEMENT OF JUDGMENT DEBTS
AND RELATED MATTERS, PART IV (1983)

Part IV of this report deals with two related areas of the law of

enforcement: prejugment remedies and voidable transactions.

With respect to the former, the report discusses a number of special

prejudgment remedies, including the Personal Property Security Act,

replevin, lis pendens, preservation orders, and statutory and common law

liens. Also discussed are attachment, prejudgment garnishment, Mareva

injunctions, restraining orders under the Family Law Reform Act, and

default judgments and execution.

With respect to voidable transactions legislation, the Commission

makes recommendations concerning both fraudulent conveyances and

fraudulent or unjust preferences.
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REPORT ON THE ENFORCEMENT OF JUDGMENT DEBTS AND RELATED
MATTERS, PART IV (1983)

CHAPTER 2 PREJUDGMENT REMEDIES

Recommendations

The Commission makes the following recommendations:

1.(1) Except in the family law context, a creditor should be able to look

only to his debtor's property for provisional relief. Accordingly,

the provisions of the Fraudulent Debtors Arrest Act concerned

with prejudgment arrest should be repealed.

(2) Section 24 of the Family Law Reform Act, insofar as it authorizes

prejudgment arrest, should be retained. However, the section

should be amended to require the debtor to be brought before the

court as soon as possible after his arrest to show cause why he

should not be detained. At this time, the onus should be on the

creditor to satisfy the court that the debtor is guilty of the conduct

alleged. Failure to so satisfy the court should result in the debtor's

immediate release.

2. With the exception of section 22 of the Family Law Reform Act, exist-

ing provisional remedies should be repealed and replaced by a new
prejudgment remedy - to be called "attachment" - the details of

which are contained in the following Recommendations. Accordingly,

the Absconding Debtors Act and the absconding debtors provisions of

the Small Claims Courts Act should be repealed. In addition, Mareva
injunctions should no longer be available under section 19(1) of the

Judicature Act. The only authority for the courts to restrain debtors

from dealing with their assets prior, to judgment to the detriment of

their creditors should be the new prejudgment attachment legislation

proposed below.

3. Prejudgment attachment should be available only in the following cir-

cumstances:

(a) where a debtor is about to leave or has left Ontario with intent to

defeat, defraud, hinder, or delay his creditors or any of them, or

to avoid being served with civil process;

(b) where the debtor conceals himself to avoid service of civil process;

(c) where a debtor has removed or is about to remove his property

from the Province, or has assigned, transferred, disposed of, en-

cumbered or secreted his property, or is about to assign, transfer,

dispose of, encumber or secrete his property, with intent to de-

feat, defraud, hinder, or delay any of his creditors, or where the

debtor has done or omitted to do any act with respect to his prop-

erty with intent to frustrate the enforcement of a judgment that

might be rendered against him; or

(d) whenever there is a danger that, without such relief, recovery of a

debt may be jeopardized.
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4. Prejudgment attachment should not be available only because

(a) the debtor is about to leave or has left the jurisdiction with intent

to avoid arrest or to change his domicile;

(b) the debt or liability of the debtor is alleged to have been fraudu-

lently incurred; or

(c) the debtor is not a resident of Ontario.

5. Unlike the case under the Absconding Debtors Act, prejudgment at-

tachment should be available whether or not the debtor is an Ontario

resident.

6. Prejudgment attachment should be available irrespective of the nature

of the creditor's underlying claim, and should not be restricted to con-

tract claims or claims sounding in debt.

7. Prejudgment attachment should be available regardless of the amount
claimed in a creditor's action against the debtor.

8. Prejudgment attachment should be available only in those cases where
Ontario courts would have jurisdiction in personam over the defen-

dant pursuant to the principles at common law or under Rule 25 of the

Supreme Court of Ontario Rules of Practice. The mere fact that there

are grounds for prejudgment relief should not be sufficient to permit

an Ontario court to claim jurisdiction over a dispute.

9. Prejudgment attachment should be available irrespective of whether
the creditor has commenced an action against the debtor and, where
such relief is granted before the commencement of an action, the court

should be empowered to fix such terms and conditions respecting the

commencement of an action against the debtor as to it seem just.

10. Subject to Recommendation 11, all of a debtor's property, real and
personal, debts included, should be subject to prejudgment attach-

ment.

1 1

.

Subject to Recommendation 12, all debtors subject to prejudgment at-

tachment should be able to claim the postjudgment enforcement ex-

emptions proposed in Parts I, II, and III of the Commission's Report

on the Enforcement of Judgment Debts and Related Matters, irrespec-

tive of the grounds for attachment.

12. A debtor's wages, salary, and other similar income should be exempt
entirely from prejudgment attachment.

13. Subject to Recommendation 16, in order to create a system of pre-

judgment attachment that will properly balance the interests of debt-

ors and creditors, and to give maximum flexibility, there should be a

broad jurisdiction to order any method or methods of attachment con-

sidered just and equitable, having regard to all the circumstances of

the case, including the type of property sought to be attached and the

desirability of avoiding hardship to the parties or any interested per-

son. In particular, it should be possible to order "attachment" by
physical seizure, notional seizure (or "walking possession"), registra-

tion of the order under the Personal Property Security Act, or by way
of an injunction.
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14. Where physical seizure or "walking possession" is ordered, it should

be effected in the same manner as postjudgment seizure, and the

Commission's proposals respecting the postjudgment seizure of a

debtor's personal property should apply equally to prejudgment sei-

zure of such property.

15. (1) In order to enable prejudgment attachment to be effected by

means of registration of an attachment order under the Personal

Property Security Act, the Act should be amended to accommo-
date such registration.

(2) The attaching creditor should be under a duty to have the registra-

tion of an attachment order deleted if he is no longer entitled to

the attachment order (for example, where the creditor has been
paid or where the attachment order has been discharged or dis-

solved). Failure to do so should result in the creditor's liability for

any damages that the debtor may suffer as a result.

16. In the case of realty, prejudgment attachment should be required to

be effected by the registration of a copy of the attachment order

against the title of the debtor's property pursuant to the terms of the

Registry Act or the Land Titles Act, which should be amended to ac-

commodate the registration of such orders.

17. In order to protect debtors, prejudgment attachment should be avail-

able only after the creditor has established under oath the existence of

one or more grounds for attachment and a strong prima facie case on
the claim against the debtor, and has affirmed the amount that he

seeks to recover from the debtor over and above all set-offs and coun-

terclaims known to him, and that his application for prejudgment at-

tachment is made bona fide for the sole purpose of obtaining security

for the enforcement of any future judgment in the main action against

the debtor.

18. The jurisdiction to grant prejudgment attachment should be exercised

by a judge.

19. (1) Prejudgment attachment should continue to be available upon an

ex parte application. To provide the debtor with additional protec-

tion in such a case, however, the order should be granted for a

limited period of time and the attaching creditor should be re-

quired to return to court to seek a continuation of the attachment

order. On a return of the motion, the onus should continue to rest

upon the attaching creditor to satisfy the court that there are

grounds for prejudgment attachment.

(2) In order to enable the debtor to meet the creditor's claim for a

continuation of an attachment order or to challenge the validity of

the order, he should be served with a copy of the order together

with a copy of the material supporting the creditor's original appli-

cation.

20. (1) In order to safeguard further the interests of the debtor and per-

sons interested in property subject to prejudgment attachment,

the issuance of an attachment order should be dependent upon the
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creditor posting a bond or giving an undertaking in an amount, to

be determined by the court, that will cover the plaintiffs probable

liability for wrongful attachment (see Recommendations 29-31 ).

(2) As a precondition to the making of an attachment order, the at-

taching creditor should also be required to undertake to pay the

costs incurred by a third party as a result of the order of attach-

ment.

21. The court should be empowered to order the release of any attached

property and its restoration to the debtor or to any person entitled

thereto upon the receipt of substitute security that, in the court's opin-

ion, is adequate. The right to substitute other property for the at-

tached property should be available irrespective of the method or

methods of attachment employed.

22. Legislation governing prejudgment attachment should contain an ex-

press provision empowering the debtor or any other person claiming

to be interested in attached property to apply, in accordance with the

rules of civil procedure, for the dissolution of the attachment order.

23. (1) The court should have a broad power to vary, modify, or dis-

charge an attachment order in the following circumstances: (a)

where the creditor has failed to proceed with his action against the

debtor with reasonable diligence; (b) where the creditor's action

has been discontinued, dismissed, or compromised; (c) where the

amount of the creditor's claim has been either reduced or in-

creased; or (d) where other just cause exists. Property affected by

such an order should be restored in accordance with the terms of

the order of the court.

(2) Any person claiming to be interested in attached property should

be able to apply for the variation, modification, or discharge of an

attachment order.

24. The proposals in chapter 5 of Part II of the Commission's Report on
the Enforcement ofJudgment Debts and Related Matters regarding the

resolution of disputes respecting the ownership of property that arise

in the course of postjudgment enforcement proceedings should apply

mutatis mutandis to the resolution of such disputes in the prejudgment
attachment context.

25. (1) The court, upon the application of the debtor, the creditor, the

enforcement office, or any person interested in the attached prop-

erty, and upon notice to all concerned, should be empowered to

order the sale or disposition of any attached property where it is

likely to perish or depreciate materially in value before the prob-

able termination of the creditor's action against the debtor, or

where the keeping of the property is likely to result in unreason-

able loss or expense, or for any other just cause.

(2) The court should determine the manner and the terms of any sale,

having regard to, inter alia, the nature of the attached property

and the method of attachment employed.
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(3) The costs incurred in a sale or disposition of attached property

should be a first charge against the proceeds realized.

26. Where the value of any attached property would be diminished sub-

stantially as a result of any delay in its sale in accordance with Recom-
mendation 25, the enforcement office should be authorized to take

any reasonable steps necessary to preserve the value of the property,

including its sale in the manner recommended for expeditious sale of

property in the postjudgment enforcement context. The costs incurred

to preserve the value of the property should be a first charge on the

property or the proceeds realized on a sale thereof.

27. In order to enable those interested in the sale of attached property to

avoid the costs of an application for sale pursuant to Recommendation
25, the creditor, the debtor whose property has been attached, and
any other interested person should be able to consent to the sale by
the enforcement office, without court approval, of any attached prop-
erty before judgment has been handed down in the main action.

28. In order to serve the security purpose of prejudgment attachment but
still retain flexibility, an attachment order should remain in force until

final judgment is rendered in the creditor's action against the debtor,
unless the court otherwise orders.

29. The attaching creditor should be liable to the debtor, or any person
entitled to or interested in the property attached, for all damages and
costs, including reasonable legal fees, sustained by reason of the

wrongful issue of an attachment order, the wrongful attachment of
property, or the issue of an attachment order in an action in which the

creditor fails to recover judgment. No liability should attach where the

creditor obtaining prejudgment relief recovers a judgment against the

debtor, even if the value of the property attached exceeds the amount
of the creditor's judgment.

30. A claim for wrongful attachment should be asserted either by way of a

counterclaim in the action giving rise to the attachment order or by
means of a separate, independent action.

31. The amount recovered in an action for wrongful attachment should be
offset insofar as possible against any unsatisfied amounts owed to the
attaching creditor by the debtor as a result of judgment in the main ac-

tion.

32. Legislation governing prejudgment attachment should contain a
curative provision, expressly empowering the court to allow all

amendments necessary to secure the advancement of justice, upon
proper terms as to costs and otherwise.
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CHAPTER 3 VOIDABLE TRANSACTIONS

Recommendations

The Commission makes the following recommendations:

General

1. The provisions of the Fraudulent Conveyances Act dealing with con-

veyances in fraud of creditors and the provisions of the Assignments

and Preferences Act dealing with fraudulent conveyances and fraudu-

lent preferences should be repealed, and a single new statute should

be enacted in their place.

Fraudulent Conveyances

*2. As a general principle and subject to the provisions proposed below, a

creditor should be entitled to have a conveyance by a debtor to a third

party (not being a creditor) set aside where the effect of the convey-

ance was to defeat, hinder, delay, or defraud one or more of the debt-

or's creditors.

3. The term "conveyance" should be defined to include a gift, transfer,

grant, assignment, alienation, bargain, delivery over, lease, charge,

mortgage, encumbrance, payment, release, limitation of use or uses,

and any other type of disposition of, in, to, or out of any right, title, or

interest in real property or personal property of any kind, whether by

writing or otherwise.

4. (1) Legislation should provide that a conveyance has the effect of de-

feating, hindering, delaying, or defrauding creditors where

(a) the debtor was insolvent at the date of the conveyance or rend-

ered insolvent by the conveyance, and

(b) the consideration given for the property conveyed was not fair

and reasonable relative to the value of such property.

(2) However, legislation should make it clear that proof of insolvency

and lack of fair and reasonable consideration should not be the

only means of establishing that a conveyance had the effect of de-

feating, hindering, delaying, or defrauding one or more of the

debtor's creditors.

5. A person should be deemed to be insolvent where

(a) he does not have sufficient property subject to enforcement mea-
sures to pay all his debts in full, if such property were sold at fair

market value, rather than under legal process, or

(b) he has ceased to pay his debts generally as they become due.

* The Chairman, Dr. D. Mendes da Costa, dissents from this recommendation: see

supra, this ch., note 353.
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6. (1) The term "creditor", as it relates to the entitlement to impeach a

conveyance, should be defined broadly to mean a person who, at

the time of the conveyance, has a judgment or cause of action

against the debtor, whether the claim in respect of the cause of ac-

tion is liquidated or unliquidated, absolute or contingent, certain

or disputed, or payable immediately or at a future time.

*(2) A creditor whose judgment or cause of action arose subsequent

to a conveyance should not have a right to impeach that convey-

ance.

7. The proposed legislation should contain a protective provision to the

effect that a conveyance by a debtor should not be set aside where the

consideration given for the property conveyed was fair and reasonable

relative to the value of the property.

8. A conveyance should be voidable irrespective of the intent of the

transferee.

9. A conveyance should be voidable whether the conveyance is made
voluntarily or under pressure.

10. Where a court sets aside a conveyance, it should be empowered to

make an order restoring each party to the conveyance, insofar as pos-

sible and equitable in the circumstances, to the position he was in im-

mediately prior to the conveyance.

11. (1) Where a conveyance has been declared invalid - that is, where it

has defeated, hindered, delayed, or defrauded creditors - credi-

tors should be entitled to recover the property from a transferee

subsequent to the original transferee, except where the subse-

quent transferee acted in good faith and paid valuable considera-

tion.

(2) Nothing in the new legislation should permit the recovery of con-

veyed property from any transferee subsequent to a transferee

who obtained the property from the debtor pursuant to a convey-

ance that would be protected under the proposed new legislation.

12. (1) Where a conveyance has been declared invalid, the proceeds or

the value of the proceeds received by the original transferee or

any subsequent transferee of the property who has disposed of

such property should be recoverable; however, the proceeds or

the value of the proceeds should not be recoverable from any per-

son who would have had a right to retain the property itself.

(2) The term "proceeds" should be defined to include money or any

other type of property received from any disposition of the prop-

erty in question, as well as any insurance or similar money or pro-

ceeds received on account of the loss, destruction, or damage of

or to the property.

(3) Where insurance or other similar coverage has been effected in re-

spect of the property, and some premiums have been paid at the

* The Honourable Richard A. Bell dissents from this recommendation: see supra, this

ch., note 368.
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time when the insurance or other proceeds are sought to be re-

covered, the premiums paid should be reimbursed in such manner
as the court directs.

Fraudulent Preferences

13. The provisions in the Assignments and Preferences Act dealing with

fraudulent preferences should be repealed in favour of new legislation

designed to further the general principle of equality among creditors.

14. New legislation respecting preferences should distinguish between

arm's length preferences and non-arm's length preferences.

15. Subject to the provisions to be proposed below, a creditor should be

entitled to have an arm's length preference set aside where

(a) the debtor had the intent to give a preference, and

(b) the preference had the effect of defeating, hindering, delaying, or

defrauding one or more of the debtor's creditors.

*16. Subject to the provisions to be proposed below, a creditor should be

entitled to have a non-arm's length preference set aside where the

preference has had the effect of defeating, hindering, delaying, or de-

frauding one or more of the debtor's creditors.

17. (1) Legislation should provide that a preference has the effect of de-

feating, hindering, delaying, or defrauding creditors where the

debtor was insolvent at the date of the preference; however, proof

of insolvency should not be the only means of establishing that a

preference had the effect described above.

(2) A person should be deemed to be insolvent where

(a) he does not have sufficient property subject to enforcement

measures to pay all his debts in full, if such property were sold

at fair market value, rather than under legal process, or

(b) he has ceased to pay his debts generally as they become due.

18. (1) Creditors seeking to set aside an arm's length preference ought

not to be aided by any presumption or deeming provision with re-

spect to the requirement to prove the debtor's fraudulent intent.

(2) In any proceeding brought within six months of the date of a non-

* The Chairman, Dr. D. Mendes da Costa, dissents from this recommendation: see

supra, this ch., note 381.
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arm's length preference, there should be a prima facie presump-

tion that the effect of the preference was to defeat, hinder, delay,

or defraud one or more, of the debtor's creditors; however, no

similar presumption ought to arise in respect of arm's length pref-

erences.

19. Provisions similar to sections 7 and 8 of the Bankruptcy Act, 1980, Bill

C-12, 1980 (32d Pari. 1st Sess.), should be enacted to define and deli-

neate the nature and scope of arm's length and non-arm's length pref-

erences under the proposed new legislation.

20. (1) The term "creditor", insofar as it relates to the entitlement to im-

peach a preference, should be defined broadly to mean a person

who, at the time of the preference, has a judgment or cause of ac-

tion against the debtor, whether the claim in respect of the cause

of action is liquidated or unliquidated, absolute or contingent, cer-

tain or disputed, or payable immediately or at a future time.

(2) A subsequent creditor should not have a right to impeach a pref-

erence.

21. (1) (a) A preference should be upheld and the preferred creditor pro-

tected in any case where it is shown that the transaction be-

tween the debtor and the preferred creditor occurred in the

normal course of business or affairs of the debtor in relation

to that creditor.

(b) The immediately preceding exception should not be restricted

to cases in which the debtor and the preferred creditor have

dealt with each other on a regular basis, but should be equally

operative where the preference given by the debtor to the pre-

ferred creditor was the first occasion, after contracting the

original debt, when the two parties dealt with each other. In

the latter case, the court should have regard, for example, to

the normal or commercially accepted conduct of parties in a

position similar to that of the debtor and the preferred cred-

itor.

(2) Nothing in the new preference legislation should invalidate a bona

fide substitution of one security for another security for the same
debt as long as the debtor's estate is not thereby lessened in value

to the other creditors.

(3) Nothing in the new preference legislation should invalidate a

security given to a creditor for a pre-existing debt where, by rea-

son or on account of the giving of the security, an advance in

money is made to the debtor by the creditor in the bona fide belief

that the advance will enable the debtor to continue his trade or

business and to pay his debts in full and that the debtor will use

the advance for these purposes.

(4) The exception for "any payment of money to a creditor", now in

section 5(1) of the Assignments and Preferences Act, should not be

included in the new preference legislation.
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(5) Nothing in the new preference legislation should invalidate any

payment or transfer of property to a creditor entitled by law to

priority over other creditors, to the extent of the priority.

22. Subject to Recommendations 21(2) and (3), a preference should be

voidable irrespective of the bona fides, intent, notice, or knowledge of

the preferred creditor.

23. A preference should be voidable whether the preference is given vol-

untarily or under pressure.

24. Where a court sets aside a preference, it should be empowered to

make an order restoring each party to the conveyance, insofar as pos-

sible and equitable in the circumstances, to the position he was in im-

mediately prior to the date of the preference.

25. (1) Where a preference has been set aside, the property transferred

should be recoverable from a transferee subsequent to the original

transferee, except where the subsequent transferee acted in good
faith and paid valuable consideration.

(2) Nothing in the new legislation should permit the recovery of prop-

erty from any transferee subsequent to a preferred creditor, where
the preferred creditor obtained the property pursuant to a pref-

erence that would be protected under the new legislation.

26. (1) Where a preference has been declared invalid, the proceeds or the

value of the proceeds received by the preferred creditor or any
subsequent transferee of the property who has disposed of such

property should be recoverable; however, the proceeds or the

value of the proceeds should not be recoverable from any person

who would have had a right to retain the property itself.

(2) The term "proceeds" should be defined to include money or any
other type of property received from any disposition of the prop-

erty in question, as well as any insurance or similar money or pro-

ceeds received on account of the loss, destruction, or damage of

or to the property.

(3) Where insurance or other similar coverage has been effected in re-

spect of the property, and some premiums have been paid at the

time when the insurance or other proceeds are sought to be re-

covered, the premiums paid should be reimbursed in such manner
as the court directs.

27. The existing provision in section 4(5) of the Assignments and Prefer-

ences Act for treating payment to a surety or endorser of a promissory

note or bill of exchange as the equivalent of payment to a creditor

should be retained; however, out of an abundance of caution it should

be expanded to include payment to a guarantor, an endorser of any
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negotiable instrument, or any other person in a similar position in rel-

ation to the debtor.

Miscellaneous Reforms

28. (1) The present rules governing the institution of fraudulent convey-

ance and fraudulent preference actions should be abolished.

(2) Both judgment and non-judgment creditors should be entitled to

commence an action to set aside a fraudulent conveyance or

fraudulent preference either as individual plaintiffs or on behalf of

all creditors.

(3) Where an action is commenced on behalf of all creditors, it should

be required to be brought under the Commission's Draft Class Ac-
tions Act - proposed in its Report on Class Actions (1982) - or,

prior to implementation of that Act, under Rule 75 of the Su-

preme Court of Ontario Rules of Practice, the present Rule gov-

erning class actions in Ontario.

29. New legislation concerning fraudulent conveyances and fraudulent

preferences should not invalidate or affect any transaction involving

property exempt from enforcement measures.

30. Subject to any questions concerning a disposition of property by the

debtor asked by the sheriff at a judgment debtor or third party exami-
nation or included in a judgment debtor questionnaire, the sheriff

should not be under any duty to discover or investigate the existence

of an allegedly fraudulent conveyance or preference or to act upon his

own view of the matter - for example, by seizing the transferred prop-

erty prior to a setting aside of the transaction.

31. The limitation period for fraudulent conveyance and fraudulent pref-

erence actions should be six years from the time the plaintiff discov-

ered the fraud or could have discovered it with reasonable diligence.

32. (1) Legislation implementing the foregoing recommendations in re-

spect of fraudulent conveyances and fraudulent preferences

should bind the provincial Crown.

(2) The Parliament of Canada should be requested to enact legislation

to make the federal Crown subject to the proposed provincial leg-

islation respecting fraudulent conveyances and fraudulent prefer-

ences.



)





58-1

REPORT ON THE ENFORCEMENT OF JUDGMENT DEBTS
AND RELATED MATTERS, PART V (1983)

In Part V of this report, the Commission examines three separate

topics: (1) the distribution of the proceeds realized from one or more of

the enforcement remedies considered earlier in the report; (2)

postjudgment arrest of a defaulting debtor; and (3) the liability of sheriffs,

creditors, and creditors' solicitors in the enforcement of judgment debts.
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REPORT ON THE ENFORCEMENT OF JUDGMENT DEBTS AND RELATED

MATTERS, PART V (1983)

CHAPTER 2 THE DISTRIBUTION OF PROCEEDS OF ENFORCEMENT

Recommendations

The Commission makes the following recommendations:

1. The Creditors' Relief Act should be retained, but it should be amended
substantially to eliminate the inequities and deficiencies of the present

Act.

2. Subject to Recommendation 5, all proceeds realized as a result of

enforcement activity should be distributed in accordance with the

revised Creditors' Relief Act, irrespective of the method of enforce-

ment employed and regardless of whether the judgment being

enforced emanated from the Supreme Court, a county or district

court, or a small claims court.

3. Once enforcement proceedings have been initiated against the debtor,

all payments made to the sheriff, either by the judgment debtor or by
a third person on his behalf, should be distributed in accordance with

the revised Creditors' ReliefAct.

4. Private payments to a creditor by a debtor or a third person on the

debtor's behalf should not be proscribed by the revised Creditors'

Relief Act.

5. Proceeds of enforcement activity for which a maintenance creditor is

responsible should not be required to be distributed pursuant to the

revised Creditors' Relief Act, irrespective of whether the enforcement

measures adopted are those for which the provincial court (family

division) would be responsible or those that would come under the

aegis of the enforcement office.

6. Subject to Recommendations 7-9, non-judgment creditors should not

have a right to participate in a distribution under the revised Creditors'

ReliefAct; accordingly, the present certificate procedure should not be
included in any revised Act.

7. A non-judgment creditor whose claim has been approved under an
orderly payment of debts arrangement (see Part I, chapter 2) that has

been annulled should be entitled to share pro rata in a distribution of

proceeds under the revised Creditors' ReliefAct.

8. A non-judgment creditor who attaches his debtor's property prior to

judgment should be entitled to share pro rata in the proceeds realized

from property that he has had attached, but his share should not be
distributed to him until he has obtained judgment. Trie court, upon
application, should determine the manner in which an attaching cred-

itor should share, having regard to all relevant circumstances, includ-

ing the nature of the attaching creditor's claim and the time before

judgment likely will be given in the main action.
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9. A non-judgment creditor who successfully impeaches a fraudulent

conveyance or fraudulent preference should be entitled to share pro

rata in any distribution of proceeds realized as a result thereof. The
court, upon application, should determine the manner in which an

impeaching creditor should share, having regard to all relevant cir-

cumstances, including the nature of the impeaching creditor's claim

and the time before judgment likely will be given in the main action.

10. Subject to Recommendation 11, all creditors who deliver a writ of

enforcement to the new enforcement office should be entitled to share

in any distribution of enforcement proceeds made pursuant to the

revised Act, regardless of the method of enforcement employed.

11. The existing one month grace period under the present Creditors'

Relief Act should be abolished; accordingly, only those creditors who
have delivered a writ of enforcement to the enforcement office by the

time proceeds of enforcement are realized should be entitled to share

therein.

12. (1) Maintenance creditors who file a writ of enforcement with the

enforcement office should be entitled to be paid in full in priority

to all other creditors under the revised Creditors' Relief Act.

(2) For the purposes of Recommendation 12(1), maintenance credi-

tors should be defined to include not only persons with a support
or maintenance order in their favour, but also creditors who have
obtained a money judgment based on the support or maintenance
provisions of a cohabitation agreement, marriage contract, sepa-
ration agreement, or paternity agreement, as defined by the
Family Law Reform Act.

(3) To preclude the use of bankruptcy proceedings to circumvent the
priority proposed in Recommendation 12(1), the Parliament of
Canada should be urged to give effect to the principle of a main-
tenance creditor's priority in any new bankruptcy legislation.

(4) The register of maintenance judgment debts, which the enforce-
ment office would be required to establish and maintain under an
earlier recommendation (see Part I, Recommendation 111) should
be a public register.
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13. (1) Subject to Recommendation 12, wage creditors should be entitled

to priority over all other enforcement creditors in respect of three

months unpaid wages under the revised Creditors' Relief Act.

(2) In all other respects, the wage creditor's priority should be similar

to that contained in section 14 of the Employment Standards Act.

Accordingly,

(a) to claim this priority, a wage creditor should not have to show
that he was in the debtor's employ at the time of seizure or

within one month prior thereto; rather, he should be required

to show simply that he is owed a specific amount by the debtor

for unpaid wages;

(b) for the purposes of this Recommendation, "wages" should be

defined as in section l(p) of the Employment Standards Act;

and

(c) a wage creditor should be able to establish his entitlement to a

priority in respect of any proceeds of enforcement by filing

with the enforcement office a writ of enforcement or a certifi-

cate of unpaid wages issued pursuant to the Employment Stan-

dards Act.

14. (1) Subject to Recommendation 14(2), proceeds of enforcement
should be distributed rateably among creditors in the same cate-

gory in the case of both maintenance creditors and wage creditors.

(2) The provincial courts (family division) should be empowered to

impose some scheme of distribution other than rateable distribu-

tion upon maintenance creditors, where it considers it just and
equitable to do so.

15. The right of the provincial Crown to be preferred over creditors with

debts of equal degree in any distribution of enforcement proceeds

should be abolished.

16. The Parliament of Canada should be asked to abolish the federal
Crown's royal prerogative to priority.

17. Subject to the interim proposals contained in Recommendations 18,
19, and 20, statutory and common law liens and charges should be the
subject of a separate in-depth study.

18. Liens against specific parcels of land should be effective only if and
from the time they are registered against such parcels.
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19. Liens that may be enforced through the municipal tax lien should be

enforceable only if the amount in question is added specifically to the

collector rolls.

20. (1) A non-possessory lien or charge against personal property should

bind the property only until sold, and the proceeds therefrom only

until distributed to those enforcement creditors entitled to receive

a share of the proceeds.

(2) A purchaser of personal property sold by the enforcement office

should take it free and clear of any non-possessory lien or charge

unless, prior to the sale, a valid claim has been filed with the

enforcement office.

21. (1) All creditors who instruct the enforcement office to take active

enforcement measures against their debtors, if the measures are

successful, should be entitled to a priority over all other creditors,

including maintenance creditors and wage creditors, in respect of

the costs of enforcement, that is to say, the creditors' reasonable

out-of-pocket expenses as determined by the enforcement office,

together with a fee, prescribed by regulation, for any legal expen-

ses incurred as a result.

(2) An enforcement creditor should be able to add the taxed costs of

his action against the debtor to the judgment debt for all purposes

of enforcement and pro rata distribution.

(3) Contrary to sections 5(2) and 26 of the present Creditors' Relief

Act, no creditor should be entitled to a priority in respect of his

taxed costs.

22. Before proceeds of attached property or of property that has been the

subject of a successful voidable transaction suit are distributed, the

attaching creditor or the impeaching creditor, as the case may be,

should be reimbursed for all reasonable and necessary expenses incur-

red by him in preserving the debtor's property.

23. Section 32(11) and (12) of the present Creditors' Relief Act should be
repealed and replaced by a provision to the effect that, where property

of a debtor that is subject to a writ of enforcement is mortgaged or

charged, any subsequent execution creditor should be entitled to share
pro rata with the prior execution creditor any proceeds of enforcement
to which the latter is entitled.

24. The procedure for the distribution of proceeds of enforcement con-
tained in the present Creditors' Relief Act should be retained, subject

to the following changes:

(a) A copy of the distribution list should be required to be sent, by
ordinary prepaid mail rather than by registered mail, to the debtor
and to each creditor (or his solicitor) entitled to share in the pro-
ceeds in question.
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(b) Where the amount shown on a distribution list as owing to a cred-

itor is greater than the amount actually owing, the creditor should

be under a statutory obligation to advise the enforcement office,

no later than fifteen days from the receipt of the list, of the

amount that actually is owed to him by the debtor pursuant to the

judgment, and a creditor who fails to comply with this statutory

duty should be subject to a fine equal to twice the difference

between the amount shown as owing on the distribution list and

the amount actually owing to the creditor pursuant to the judg-

ment, and this fine should be distributed to the other creditors of

the debtor entitled to a share of any proceeds of enforcement.

(c) Subject to the following Recommendation, distribution should

take place fifteen days after the mailing of the distribution list if no
objection to the list is received within such time. Where a timely

objection is filed, distribution should be made in accordance with

provisions similar to subsections (4) and (10) of section 32 of the

present Creditors' ReliefAct.

(d) The enforcement office should be empowered to withhold any
dividend that is less that $50 until the creditor's share of the debt-

or's assets totals $50, or for a period of three months, whichever

comes first.

(e) The present procedure for the resolution of disputes, contained in

sections 32 to 35 of the Creditors' Relief Act, should be retained;

however, only those creditors entitled to share in a distribution

who have not had an opportunity to contest the validity of the

claim of a non-judgment creditor in an orderly payment of debts

arrangement that subsequently has been annulled (see Recom-
mendation 7) should be entitled to contest the claim at this stage.

25. Distribution of enforcement proceeds should continue to be made on
a county-wide basis. This Recommendation should be reviewed, how-
ever, once a province-wide registei of enforcement activities is in

place (see Part I, Recommendation 149).
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CHAPTER 3 POSTJUDGMENT ARREST

Recommendations

The Commission makes the following recommendations:

1. (1) Postjudgment arrest and imprisonment should be available as an

ultimate sanction for the enforcement of support and maintenance

orders and should be available at all court levels.

(2) Accordingly, section 12 of the Fraudulent Debtors Arrest Act

should be amended to provide that the prohibition against "arrest

for contempt for non-payment of any sum of money or of costs,

charges or expenses payable by a judgment or order of the

Supreme Court or of a judge thereof, or of a county court or of a

judge thereof does not apply in the case of an order for support

or maintenance. Similarly, Rule 569 of the Supreme Court of

Ontario Rules of Practice should be amended to provide that an

order for maintenance or support "may be enforced by attach-

ment".

2. The remedy of postjudgment arrest and imprisonment should be char-

acterized as a contempt power in the court to ensure compliance with

judicial process.

3. (1) The provincial courts (family division) should continue to be able

to order the arrest of a defaulting maintenance or support debtor

where notice of show cause proceedings has been issued and the

judge of the court is satisfied that the debtor is about to leave

Ontario.

(2) The Supreme Court and county and district courts should also be
empowered to order the arrest of a defaulting maintenance or sup-

port debtor where they are satisfied that the debtor is about to

leave Ontario.

4. The Supreme Court, county and district courts, and provincial courts

(family division) should be able to commit a maintenance or support

debtor for contempt of court where they are satisfied that he has

removed his property from the Province, or has assigned, transferred,

disposed of, encumbered or secreted his property with intent to

defeat, defraud, hinder, or delay any of his creditors.
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5. Recommendations 1, 3, and 4 should apply where there is a default in

the performance of the support or maintenance obligations of a coha-

bitation agreement, marriage contract, separation agreement, or

paternity agreement, as defined by the Family Law Reform Act.

6. Arrest and imprisonment for simple non-payment of an ordinary

money judgment should continue to be unavailable as an enforcement

remedy.

7. The Supreme Court and county and district courts should be able to

commit an ordinary judgment debtor for contempt of court where

they are satisfied that there is good and probable cause for believing

that the debtor, unless he is apprehended forthwith, is about to depart

from Ontario with intent to defeat, defraud, hinder, or delay his credi-

tors generally or the applicant in particular.

8. The Supreme Court and county and district courts should be able to

commit an ordinary judgment debtor for contempt of court where
they are satisfied that the debtor has removed his property from the

Province, or has assigned, transferred, disposed of, encumbered or

secreted his property with intent to defeat, defraud, hinder, or delay

any of his creditors.

9. The defence of inability to pay should continue to be available where
arrest and imprisonment is sought for simple non-payment of a main-

tenance or support order, and should be available whether committal

proceedings are brought in the provincial court (family division), the

Supreme Court, or a county or district court.

10. A creditor seeking to enforce a maintenance or support obligation by
means of arrest and imprisonment should be required to prove that

there are no other practicable enforcement remedies available.

11. Any legislation authorizing arrest and imprisonment should provide

expressly that, upon payment of the amount stated in the order pur-

suant to which he has been arrested and imprisoned, the debtor should

be released from custody.

12. Any legislation authorizing arrest and imprisonment should contain a

provision similar to section 57 of the Fraudulent Debtors Arrest Act,

stating that imprisonment does not operate as a satisfaction or extin-

guishment of the debt or deprive the creditor of the right to enforce

his judgment against the property of the debtor.

13. Wherever, under our recommendations, a court would have the

power to imprison a debtor, it should be able to make a conditional

imprisonment order.

14. Where a debtor fails to fulfil the conditions imposed by a court in mak-
ing a conditional imprisonment order, he should be given an opportu-
nity to explain his default before he is ordered imprisoned.
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15. Imprisonment of a debtor should never be ordered in the debtor's

absence. If, upon default in payment of a maintenance or support

order, the debtor fails to appear at the initial hearing or at the continu-

ation of a hearing where a conditional imprisonment order has been

made, the court should issue a warrant for the debtor's arrest; the

debtor, then, should be brought before the court as soon as possible so

that he has an opportunity to explain his default.

16. Where a debtor is ordered imprisoned on the ground that he is about

to leave the jurisdiction or that he has dealt with his property to the

prejudice of his creditors, he should be required to be brought before

the court as soon as possible after his arrest. At such time, the judg-

ment creditor should again be required to establish the grounds for

arrest and imprisonment. Failure to satisfy the court that the debtor

has been guilty of the conduct alleged should result in the debtor's

immediate release.

17. Where postjudgment arrest and imprisonment may be used as an
enforcement remedy, the maximum term of imprisonment that may
be imposed should be ninety days.

V
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CHAPTER 4 THE LIABILITY OF SHERIFFS, CREDITORS, AND
SOLICITORS IN THE ENFORCEMENT OF JUDGMENT DEBTS

Recommendations

The Commission makes the following recommendations:

(1) Where the sheriff complies with the new rules respecting the

reporting of writs on file at the enforcement office (see Part III,

Recommendation 21(9)), he should be protected from liability.

(2) Where the sheriff has not complied with such rules, a creditor

aggrieved by the sheriffs actions should be required to look only

to the proposed new assurance fund (see Part III, Recommenda-
tion 21(16)) if he seeks compensation; he should have no cause of

action against the sheriff.

( 1

)

The class of claims that may be compensated by means of the pro-

posed new assurance fund should include not only claims by a

creditor wrongfully deprived of his rights by the actions of the

sheriff in erroneously providing a clear certificate notwithstanding

the existence of the creditor's valid writ (see Part III, Recommen-
dation 21(16)(a)), but also claims for compensation by any other

person prejudiced because of the provision of an erroneous sher-

iffs certificate.

(2) The person prejudiced because of the negligent provision of an

erroneous sheriffs certificate should be required to look only to

the assurance fund if he seeks compensation.

(3) In addition to the levy recommended to be added to the cost of

lodging writs of enforcement with the sheriff for the purpose of

establishing and maintaining the assurance fund (see Part III,

Recommendation 21(16)(b)), a levy should be required to be paid

by all persons requesting from the sheriff information concerning

writs of enforcement lodged in the enforcement office.

Where the sheriff fails to include a creditor in a distribution of the pro-

ceeds of an enforcement measure, so that the creditor is not paid the

share to which he is entitled under the proposed new creditors' relief

legislation, and the other creditors are, therefore, overpaid,

(a) the court, on application of the creditor, should be empowered to

make whatever order seems just and reasonable under the circum-

stances, including setting aside the distribution, requiring repay-

ment, awaiting a subsequent distribution to correct the

overpayment, or entitling the creditor to compensation from the

proposed new assurance fund; and
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(b) the sheriff should not be liable for failure to pay the creditor his

share of the proceeds.

4. (1) Where the sheriff follows the express directions of the creditor or

his solicitor and he is not aware of any facts that would involve a

breach of the provisions of a statute or regulation or the commis-

sion of an illegality (see Part I, Recommendations 136 and 137),

no liability should attach to the sheriff merely because he has

engaged in enforcement activities pursuant to such directions and

has caused injury thereby.

(2) However, the sheriff should continue to be liable for wrongful acts

committed in the course of such enforcement activities, such as

criminal acts, negligent conduct, intentional torts, or the use of

force that goes beyond that proposed by the Commission in Rec-

ommendations 81-85 of Part II.

5. (1) Where the creditor authorizes the sheriff to use any and all

enforcement measures essential to enforce the judgment, without

specifying which particular measures ought to be employed (see

Part I, Recommendation 138), the sheriff, in selecting the most

appropriate measure or measures, should be under a duty to act

reasonably and in good faith.

(2) The sheriff should have regard to all the circumstances of the case,

including the nature of the debtor's assets, the amount that is

likely to be collected under various enforcement measures, and
the probable costs of such measures.

(3) The sheriff should not be liable where he has acted in accordance

with the recommendations contained in the preceding paragraphs.

6. The sheriff should not be liable where, in selecting the most appro-

priate enforcement method after receiving conflicting or inconsistent

directions from two or more creditors, he acts reasonably and in good
faith and has regard to all the circumstances of the case, including the

amount that is likely to be collected using each enforcement measure
under consideration, the probable cost of each measure, the nature of

the debtor's assets, and the wishes of other creditors (see Part I, Rec-
ommendation 141).

7. (1) Subject to Recommendation 7(2), the sheriff should be precluded

from requiring or accepting from a creditor, his solicitor, or any
other person acting on the creditor's behalf, an indemnification

agreement or any other kind of agreement, undertaking, or bond
designed to save the sheriff harmless from liability in respect of

any of his activities in the enforcement of a judgment debt.

(2) The sheriff should be entitled to require either a deposit or an
indemnification agreement or any other kind of agreement,
undertaking, or bond covering all or part of the anticipated costs
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and expenses to be incurred by him in the enforcement of a judg-

ment debt.

8. The sheriff should not be liable where he acts in accordance with the

Commission's recommendations concerning the sale of seized prop-

erty (see Part II, Recommendations 95-104).

9. (1) Where the sheriff has any question, doubt, or difficulty, or where

any dispute arises, in connection with the exercise or intended

exercise by him of any power, duty, or authority conferred or

imposed on him by any enforcement legislation, or with any mat-

ter that arises in the enforcement of a judgment debt, he should

be entitled to apply to the court for directions.

(2) The court should be empowered to hear the application with or

without notice to all or some of the persons interested in the appli-

cation, and to give whatever directions it deems proper.

(3) The sheriff should not be liable for acts done in conformity with

the court's directions.

(4) Legislation implementing the recommendations in the preceding

paragraphs should not affect the sheriffs right to interplead (see

Part II, Recommendations 192-219).

10. (1) Subject to Recommendation 10(2), and to the previous recom-
mendations made by the Commission in this Report, there should

be no legislative intervention with respect to the law governing the

liability of creditors and their solicitors.

(2) The class of claims that may be compensated by means of the pro-

posed new assurance fund should be expanded to include claims

for compensation by a plaintiff who is successful in an action

arising out of a wrongful act by the sheriff in the context of the

enforcement of a judgment debt and who, as a result of the finan-

cial status of the person held to be liable in that action, is unable

to obtain full payment of the money judgment rendered in his

favour against such person.
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REPORT ON POWERS OF ENTRY (1983)

In this report the Commission considers powers to enter on land that

are conferred on municipal and provincial officials by Ontario legislation,

as well as the activities of such officials once an entry has been effected.

The report is also concerned with intrusive powers exercisable in relation

to chattels. It is confined, however, to powers of entry conferred upon

public authorities. While, under some legislation, powers of entry have

been granted to private individuals, these are not within the ambit of the

study. Nor does the report comprehend search and seizure under the

Criminal Code or search and seizure under the Provincial Offences Act,

except insofar as the relevant provisions of the latter statute have been

incorporated by reference into statutory powers of entry.
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REPORT ON POWERS OF ENTRY (1983)

RECOMMENDATIONS

The Commission makes the following recommendations:

1. In the future, powers of entry should be created expressly by statutes

enacted by the Legislative Assembly of Ontario.

2. Minimum standards, embodied in a new Powers of Entry Act, should

govern all powers of entry and all intrusive powers contained in the

statutes, regulations, and by-laws in force in Ontario.

3. In the proposed Powers of Entry Act,

(a) "entrant" should be defined to mean a person who is authorized

to exercise a power of entry on behalf of a public authority;

(b) "entry" should be defined to mean the entry, search, inspection,

seizure, or act in aid of which a power of entry is given;

(c) "power of entry" should be defined to mean the authority, express

or implied, given by or under an Act to enter, search, inspect, or

seize, or do any act in or respecting a place or thing in the posses-

sion of another without his consent, whether with or without a

warrant; and

(d) "public authority" should be defined to mean the Crown, a munic-
ipality, or other public body that is given public duties by or under
an Act, in aid of which a power of entry is given.

4. The following minimum standards should govern the exercise of
powers of entry:

(a) Every entry should have an objective to which the entry should be
confined.

(b) An entrant should exercise a power of entry at a time and in a

place and manner that is reasonable having regard to the objective

of the entry.

(c) Every entrant should, while exercising a power of entry, carry his

identification, including evidence of his appointment and photo-

graph, and upon the request of the person in possession of the

place or thing in respect of which the power of entry is exercised,

or of his servant or agent, should produce the identification and
inform such person of the authority for and the objective of the

entry.

(d) Every entrant who exercises a power of entry should be obliged to
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keep a record of each entry made and should report to the author-

ity for which he acts.

5. (1) Where an entry is refused, an entrant should not use force in the

exercise of his power of entry without a warrant unless the Act by
or under which the entry is authorized specifically provides that

force may be used to effect the entry, or specifically provides that

the entry may be made without warrant, or unless the delay in ob-

taining a warrant would unreasonably interfere with the objective

of the entry.

(2) Where a warrant is required for the exercise of force and the Act
authorizing the entry does not provide for the issuing of a warrant,

a justice of the peace should be empowered to issue a warrant

upon application and upon being satisfied of the following mat-

ters: (a) that the entry and entrant are authorized by law; (b) that

the entry is reasonably necessary to achieve its objective; and (c)

that reasonable efforts to effect the entry without the use of force

have been made and have failed.

*6. An entrant should have a duty to comply with the proposed Powers of
Entry Act and with the provisions of any other Act, regulation, or by-

law that apply to the entry and, where an entrant is in breach of the

duty, any person affected thereby should have a cause of action in a

court of competent jurisdiction against the entrant for damages result-

ing from the breach.

7. Where there is a breach of the duty recommended in Recommenda-
tion 6, the public authority for which the entrant acts should be liable

upon like principles as a master is liable in respect of torts committed
by his servant.

8. The proposed Powers of Entry Act should expressly empower the

court to award special, general, or punitive damages or any combina-
tion thereof.

9. (1) Where it appears that an entrant or public authority is not comply-

ing with the proposed Powers of Entry Act or a provision of an

Act, regulation, or by-law that applies to an entry, any person af-

fected thereby should be able to apply to the Supreme Court, or a

county or district court, for an order directing the entrant or pub-

lic authority, or both, to comply, and the court should be empow-
ered to make the order or such other order as it thinks fit.

(2) An appeal from an order made under Recommendation 9(1)

should lie to the Divisional Court.

10. (1) An Act by or under which a power of entry is given should be

* The Chairman of the Commission, Dr. Derek Mendes da Costa, dissents in part from

this Recommendation: see ch. 5, note 36.
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deemed to authorize the Lieutenant Governor in Council to make
regulations governing the manner in which the powers of entry

must be exercised and reported.

(2) The proposed Powers of Entry Act should provide that, when a

regulation is referred to the Standing Committee of the Legisla-

tive Assembly on Regulations, the Committee may, notwithstand-

ing subsection 12(3) of the Regulations Act, review all aspects of

the regulation, including matters of substance and policy respect-

ing the use of powers of entry for the purposes of the regulation

and enabling statute.

«
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REPORT ON THE LAW OF TRUSTS (1983)

In this report, the Commission decided against a complete

codification of the law of trusts and confined its efforts to a wholesale

revisions of the Trustee Act provisions dealing with administration of

trusts and has ventured into areas of substantive law where it appeared that

present rules of law were so outmoded or unclear as to warrant legislative

intervention.

Chapters are included dealing with the following topics: general

principles governing the exercise of power and discharge of duty by

trustees; appointment and discharge of trustees; administrative powers of

trustees; dispositive powers of trustees; contribution and indemnity among

trustees; variation and termination of trusts; and charitable trusts and non-

charitable purpose trusts.
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REPORT ON THE LAW OF TRUSTS (1983)

VOLUME I

CHAPTER 1 INTRODUCTION

Recommendations

The Commission makes the following recommendations:

1. The Trustee Act should retain its present character as supportive and

enabling legislation: the Act should continue to assist and supplement the

judge-made law of trusts and to confer powers upon the court and also

upon trustees, subject to the contrary indention of the creator of the trust.

2. The Trustee Act should be modernized to provide judicial and trustee

powers that will accommodate contemporary needs and practice.

*3. Where there appears to be material advantage in accomplishing clarifi-

cation or change, the revised Trustee Act should clarify or amend the

existing law, rather than leave the matter to the courts. However, this

would be by way of exception to the policy that codification of the law

of trusts should not be attempted.

4. The revised Trustee Act should not apply to business, commercial or

investment trusts, including, for example, pension trusts, employee ben-

efit and profit sharing trusts, retirement savings plans, home ownership

savings plans, retirement income funds or any other savings plan trust

registered under the Income Tax Act'(Canada), trusts further to a buy-

sell agreement, stock purchase agreement trusts, corporate bond trusts,

and voting trusts. However, a trust should not be excluded from the

revised Act merely because it involves, in whole or in part, the carrying

on of a business.

5. Pending an examination of charity law reform generally, the revised

TrusteeAct should not apply to charitable trusts or non-charitable purpose

trusts, except to provide specific provisions for the variation of charitable

trusts and the remedying of trust provisions that contain both charitable

and non-charitable purposes.

6. Subject to Recommendations 4 and 5, and to certain exceptions related

to specific proposed provisions, the revised Trustee Act should apply to

all trusts however created and to all trustees however appointed.

7. The revised Trustee Act should apply to all trusts whenever created and
to all trustees whenever appointed, except in certain specific instances

where the nature of the change in the present law that the Commission
will propose necessitates a special transitional provision.

* Sec. bovwver. the comments of the Honourable Richard A. Bell. P.C. Q.C. Commis-

sioner, supra, note 56.
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CHAPTER 2 GENERAL PRINCIPLES GOVERNING THE EXERCISE OF
POUTER AND DISCHARGE OF DUTY BY TRUSTEES

Recommendations

The Commission makes the following recommendations:

1

.

The revised Trustee Act should set out expressly the general duty of care

governing the exercise of power and discharge of duty by trustees. Ac-

cordingly, the revised Trustee Act should provide that, in the discharge

of their duties and the exercise of their powers, whether the duty or power

is created by law or the trust instrument, trustees shall exercise that degree

of care, diligence, and skill that a person of ordinary prudence would

exercise in dealing with the property of another person.

2. Non-professional, unremunerated trustees should not be governed by any

lower standard of care than that set out in Recommendation 1 . That is,

non-professional, unremunerated trustees should be governed by the gen-

eral duty of care expected of all trustees as expressed in Recommenda-

tion 1.

3. "Professional" trustees, that is, trustees who in fact possess, or who
because of their profession, business, or calling ought to possess, a

particular level ofknowledge or skill which in all the circumstances is

relevant to the administratrion of the trust, should employ that particular

level of knowledge or skill in the administration of the trust, in addition

to the general duty of care applicable to all trustees as provided in

Recommendation 1.

4. Section 35 of die present Trustee Act, permitting die court to excuse

trustees for breach of trust, should be carried over to the revised Trustee

Act. Accordingly, the revised Act should provide that, if in any proceed-

ings affecting a trustee or trust property it appears to the court that a

trustee, or any person who may be held to be fiduciarily responsible as a

trustee, is or may be personally liable for a breach of trust, whenever the

transaction alleged or found to be a breach of trust occurred, but has

acted honestly and reasonably and ought fairly to be excused for the

breach of trust, and for not obtaining the directions of the court in the

matter in which he committed the breach, the court may relieve the trustee

either wholly or partly from personal liability for the breach.

5. The revised Trustee Act should contain a provision to the effect that no
term in a trust instrument, or in an oral declaration of trust, is valid to

the extent that it purports to exonerate the trustees from liability for

failure to exercise the degree of care, diligence, and skill that a person

of ordinary prudence would exercise in dealing with the property of

another person.
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6. The revised Trustee Act should provide that no term in a trust instrument,

or in an oral declaration of trust, should be valid to the extent that it

purports to exclude or lower the standard of knowledge or skill required

by trustees who in fact possess, or who because of their profession,

business, or calling ought to possess, a particular level of knowledge or

skill which in all the circumstances is relevant to the administration of

the trust.

7. Section 20 of the present Ontario Trustee Act should be repealed. In its

place, the revised Trustee Act should provide that, where it is reasonable

and prudent in the circumstances so to do, trustees may employ one or

more persons as agents within or outside Ontario to carry out any act

required to be done in the administration of the trust, including the

execution of documents, the payment, transfer, and receipt of money or

other property, and the giving of discharges for receipts, but excluding

the exercise of any express or statutory discretion as to the transfer or

distribution of trust property to or among beneficiaries of the trust.

8. The revised Trustee Act should provide that, for the purpose of the power

of delegation proposed in Recommendation 7, an agent includes a co-

trustee. A non-corporate trustee should be able to delegate, to the extent

permitted by Recommendation 7, to the other trustees where there are

two or more non-corporate trustees, or to a sole co-trustee if the sole co-

trustee is a trust company, but, except where a sole trustee was originally

appointed, where there are two trustees only and neither is a trust com-
pany, neither should be able to delegate to the other.

9. The revised Trustee Act should provide that, in employing an agent,

trustees shall personally select the agent and be satisfied of his suitability

to perform the act for which he is to be employed, and shall carry out

such supervision of the agent throughout his employment as is prudent

and reasonable.

10. The revised Trustee Act should provide that no term in a trust instrument,

or in an oral declaration of trust, is valid to the extent that it purports to

absolve the trustees in the employment of agents from the duty to act in

accordance with Recommendation 9.

1 1

.

The revised Trustee Act should provide that trustees are only chargeable

for loss caused by the default of an agent if the loss is due, wholly or

partly, to a breach of the duties prescribed by Recommendations 7 and

9, or otherwise to the trustees' negligence or wilful wrongdoing.

12. The revised Trustee Act should provide that trustees are not liable for any
loss to the trust if they rely reasonably and in good faith upon a written
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statement of an agent who is a duly accredited member of the legal,

accounting, engineering, medical or any other profession.

13. The revised Trustee Act should provide that a trustee may, by granting a

power of attorney, delegate to any person for any period not exceeding

twelve months the execution or exercise of all or any of the duties and

powers vested in him as sole trustee o'r jointly with one or more other

trustees.

14. The power of delegation by way of power of attorney proposed in Rec-

ommendation 13 should be subject to the following limitations in the

revised Trustee Act:

(a) a trustee should be able to delegate by granting a power of attorney

only where the delegation would result in the duties and powers so

delegated being executed or exercised by the donee and one or more

other persons, except that where the donee is a trust company, it

should be able to act alone;

(b) an instrument creating a power of attorney should be attested by at

least one witness; and

(c) within seven days after granting a power of attorney, the donor

should give written notice thereof, specifying the date on which the

power comes into effect, its duration, the name of the donee, the

reason why the power of attorney is given, and the duties and powers

delegated,

(i) to any other persons who have power, alone or jointly, to appoint

a new trustee; and

(ii) to any other trustees,

but failure to comply with this requirement should not, in favour of

a person dealing with the donee of the power, invalidate any act done

or instrument executed by the donee.

15. The revised Trustee Act should provide that the donor of a power of

attorney given under Recommendation 1 3 is liable for the acts or defaults

of the donee in the same manner as if they were the acts or defaults of

the donor.

16. The revised Trustee Act should provide that the fact that it appears from

a power of attorney given under Recommendation 13, or from any evi-

dence required for the purposes of the exercise of any such power or

otherwise, that the donee of the power is acting in the execution of a trust

shall not be deemed for any purpose to affect any person with notice of

the trust.

17. The revised Trustee Act should provide that a trust instrument may
exclude the power to delegate by way of power of attorney under Rec-

ommendation 13, but that, if any trust instrument does confer a power to
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delegate by way of power of attorney, it must done in the terms of

Recommendations 13 to 16, and not otherwise.

18. The revised Trustee Act should state expressly the duty of trustees with

respect to the conflict of their own interests and their duties to the trust.

Accordingly, the revised Act should provide that trustees shall discharge

their duties and exercise their powers solely in the interests of the bene-

ficiaries of the trust, and, without limiting the generality of this duty,

shall not knowingly permit themselves to be in a position in which their

interest conflicts in any way with the discharge of their duties and the

exercise of their powers, or in which they may derive any benefit for

themselves or for any other person, except so far as the law or the trust

instrument expressly permits.

19. The revised Trustee Act should provide that, where upon application to

the court it is shown that it would be for the benefit of the trust and its

beneficiaries, whether or not any beneficiary withholds his consent, the

court may make an order, on such terms and conditions as appear just,

(i) permitting the trustees to act notwithstanding that they may be in a

position of conflict of interest and duty, or

(ii) excusing them from liability notwithstanding that they may be in

breach of trust for having acted while their interest was in conflict

with their duty.

20. The revised Trustee Act should provide that the jurisdiction of the court

is exercisable in cases under Recommendation 19(ii) upon application by

the trustees any time after the occurrence of the breach of trust; but

nothing in this recommendation should affect in any way the power of

the court under Recommendation 4 to excuse a trustee for breach of trust.

21

.

The revised Trustee Act should provide that, unless otherwise ordered by

the court, the trustees shall give notice of an application under Recom-
mendation 19 to every person having any interest in the trust.

22. The revised Trustee Act should provide that, where a minor or unborn

person has an interest in the trust, the trustees shall also give notice of

an application under Recommendation 19 to the Official Guardian at least

one month before the day fixed for the return of the application.

23. The revised Trustee Act should provide that, where an order has been

made permitting a trustee to act in a conflict of interest situation, and

circumstances under which it was made change, the court may, upon
application by the trustees or any interested person, vary the order.

24. The revised Trustee Act should provide that Recommendation 19 applies

to a charitable trust, in which case the trustees must give notice of the

application to the Public Trustee at least one month before the day fixed

for the return of the application.
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25. The revised Trustee Act should provide that, subject to our later recom-

mendation concerning the deposit of trust funds and to any power in the

trust instrument, a trust company, or other depository empowered by law

to accept moneys for deposit, may deposit or invest the funds vested in

it pursuant to a trust of which it is a trustee in any account maintained,

or in any security issued, by itself or any affiliate or subsidiary up to, but

not exceeding, the maximum insurable sum established by the Canada
Deposit Insurance Corporation Act.

26. The revised Trustee Act should provide that a power in a trust instrument

authorizing the trustees to reimburse themselves or to make payments

directly from the trust funds for the discharge of expenses or of any other

obligation properly incurred or arising in the administration of the trust

is valid and that the trustees are not to be regarded as acting in conflict

of interest and duty in so doing.

27. The revised Trustee Act should contain a provision to the effect that,

notwithstanding the terms of the trust instrument, any beneficiary of a

trust may apply to the court for a deletion or variation of any term in the

trust instrument permitting a conflict of interest and duty.

28. The revised Trustee Act should provide that, in the discharge of their

duties and the exercise of their powers, whether the duties or powers are

created by law or the trust instrument, trustees must act unanimously,

unless the terms of the trust instrument are to the contrary.

29. The revised Trustee Act should provide that, where it appears that the

trustees are unable to achieve unanimity on a matter, one or more of

them may apply to the court for an order resolving the deadlock in any

way it considers proper.

30. Subject to the power to delegate proposed in Recommendations 7 and

13, and notwithstanding that all the beneficiaries are ascertained, of age,

and under no disability, the powers conferred upon trustees by the revised

Act or by the trust instrument, or as a result of their having title to trust

property, should be exercisable by them solely within their own discre-

tion.

31. The revised Trustee Act should provide that, where trustees are directed

or empowered to act, whether by the trust instrument, statute, or other-

wise by law, and they refuse or fail to discharge the duty or to consider

in good faith and decide accordingly upon the exercise of the power, the

court, upon application by a beneficiary, may order the trustees to dis-

charge the duty or to satisfy the court that such consideration has been
given to the exercise of the power.
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CHAPTER 3 APPOINTMENT AND DISCHARGE OF TRUSTEES

Recommendations

The Commission makes (he following recommendations:

1 . Non-judicial appointment and discharge of trustees should be encouraged

in Ontario and appointment and discharge by means of court application

discouraged. Accordingly, the revised Trustee Act should retain the sta-

tutory non-judicial powers of retirement without replacement and replace-

ment or removal by the appointment of a substitute trustee, but in an

amended and improved form, so that they may be easily invoked and

relied upon as to the validity of appointment, the vesting of trust property,

and the proper exercise of powers conferred upon trustees.

2. The right of a trustee to retire non-judicially without replacement should

continue to be subject to such consents as are now required under section

2 of the present Trustee Act.

3. The revised Trustee Act should permit non-judicial retirement without

replacement where, after such retirement, there would remain a trust

company or at least two individual trustees to act as trustees.

4. A trustee should be able to retire non-judicially, without the appointment

of a substitute trustee, from a part of the trust and remain as trustee of

the other part or of other parts, provided that the parts of the trust reflect

separate property held on distinct trust terms.

5. The revised Act should provide that nothing in a trust instrument should

withhold from a trustee the right to retire from the trust or a part thereof

or make the 'requirements for retirement more onerous than otherwise

provided by statute, and that any such- provisions should be invalid for

all purposes.

6. The statutory power to remove a trustee non-judicially by the appointment

of a substitute trustee should continue to be subject to a contrary intent

of the creator of the trust expressed in the trust instrument.

7. Notwithstanding the expression of a contrary intention by the creator of

a trust, all instruments of appointment and of discharge of trustees,

whether pursuant to a statutory authority or the trust instrument, should

be by deed.

*8. For the purposes of the revised Act, a deed ofappointment or ofdischarge

of trustees should be an instrument signed by those persons who have the

power to appoint or discharge the trustees, attested by one witness and
accompanied by an affidavit of execution, but should not require a seal.

In addition, a deed of appointment or of discharge should contain the

following two recitals. First, where the appointment or discharge of a

trustee is pursuant to a power contained in the trust instrument, the deed

should set out the terms of the trust instrument that authorize the act.

Secondly, where the trust instrument permits a majority of the trustees

to bind all, this authority should be set out in the deed of appointment or

of discharge (see, further, infra. Recommendation 84).

Sec. however, the comments of Dr. Derek Mendes da Costa, Q.C, Chairman of the

Commission , supra, note 54.
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9. Where the appointment or discharge ofa trustee does not comply with

the provisions contained in Recommendations 7 and 8, the appointment

or discharge should be invalid for all purposes.

10. With respect to the exercise of the non-judicial appointment power, the

revised Act should provide that where a person is nominated in a trust

instrument for the purpose of appointing substitute or additional trustees,

he should be deemed to be nominated for the purpose of appointing

substitute trustees in any of the circumstances set forth in the statute. The
fact that the circumstances, if any, set forth in the trust instrument that

empower the person therein nominated to act in the appointment of

substitute trustees do not include all or any of the circumstances set forth

in the statute should not itself constitute a contrary intent on the part of

the person creating the trust that the statute is not to apply.

11. The sectidn in the revised Act analogous to section 3(1) of the Trustee

Act should retain the word "willing" with respect to the qualifications of

a person nominated to appoint a substitute trustee.

12. The revised Act should contain a provision to the effect that, where
jointly nominated persons are unable to agree in naming an appointee,

they should be deemed to be unable to act within the terms of the section

authorizing the non-judicial appointment of trustees.

13. For the purpose of exercising the non-judicial statutory power to appoint

a substitute trustee, a surviving or continuing trustee should include:

(a) a trustee who expresses in writing a desire to be discharged from all

or any of the trusts or powers reposed" in or conferred upon him; and

(b) a sole trustee who expresses in writing a desire to be discharged from
all or any of the trusts or powers reposed in or conferred upon him.

14. For the purpose of exercising the non-judicial statutory power to appoint
a substitute trustee, a surviving or continuing trustee should not include:

(a) a trustee who in writing disclaims the trust, or who, having neither
disclaimed nor resigned, refuses to act as trustee, unless the trust
instrument expressly authorizes such a person to make an appoint-
ment; or,

(b) a trustee who is to be involuntarily removed.

15. Section 4 of the present Ontario Trustee Act, which empowers a sole
trustee or the last surviving or continuing trustee to appoint by will a
trustee to succeed him, should be retained in the revised Act.

16. The power to appoint a substitute trustee non-judicially should continue
to be exercisable under the revised Act by the personal representatives
of the last surviving or continuing trustee.

17. For the purpose of exercising the non-judicial statutory power to appoint
a substitute trustee, the power conferred upon the personal representatives
of a last surviving or continuing trustee should be exercisable by the
executors for the time being of the last surviving or continuing trustee
who have proved the will of the testator, or by the administrators for the
time being of such trustee, without the concurrence of an executor who
has renounced or has not proved.
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18. The revised Trustee Act should not contain a provision similar to section

36(5) of the English Trustee Act, 1925, permitting a sole or last surviving

executor intending to renounce probate, or all the executors where all

intend to renounce, at any time before renouncing, to exercise the non-

judicial power to appoint a substitute trustee conferred by statute upon

the personal representatives of a last surviving or continuing trustee.

19. To ensure that a personal representative of a person who is appointed a

trustee, but who predeceases the taking effect of the trust, cannot exercise

the non-judicial power to appoint substitute trustees, the revised Act

should expressly state that a surviving or continuing trustee does not

include a person appointed a trustee who predeceases the taking effect of

the trust for the purpose of exercising the non-judicial statutory power to

appoint substitute trustees.

20. Subject to Recommendations 22 to 25, the circumstances, contained in

section 3(1) of the present Trustee Act, in which the non-judicial power

of removal and appointment of substitute trustees may be exercised

should be carried over to the revised Trustee Act.

2 1

.

In the revised Act, as in section 3( 1 ) of the Ontario Trustee Act at present,

minority should not be a circumstance justifying non-judicial removal by

the appointment of a substitute trustee.

22. The non-judicial removal of a trustee and the appointment of a substitute

trustee should be permitted only in objectively ascertainable circum-

stances. In particular, incapacity and unfitness to act as trustee should no

longer be circumstances that justify the non-judicial removal of a trustee,

and they should not be included in the revised Trustee Act. Rather,

removal for these reasons should be effected judicially, either under the

proposed judicial statutory power of removal contained in Recommen-
dation 35 or pursuant to the inherent jurisdiction of the court, with the

non-judicial removal power in this regard limited to instances of mentally

incompetent persons so found by a court of competent jurisdiction.

23. Insolvency should not be a ground permitting the non-judicial removal

of a trustee and the appointment of a substitute trustee. Rather, the non-

judicial power to remove a trustee should be exercisable in cases of

bankruptcy alone. The term "bankrupt" should be defined to mean a

person against whom a receiving order is in force, or who has made an

assignment or a proposal under the Bankruptcy Act (Canada).

24. The revised Act should provide that where a corporate trustee is dissolved

or is in liquidation, it may be subject to non-judicial removal under the

statutory power.

25. Unlike the situation under section 3(1) of the Ontario Trustee Act, the

fact that a trustee remains out of Ontario for more than twelve months
should not in itself be a circumstance justifying non-judicial removal
under the revised Act.

26. If, as proposed in Recommendation 33, a non-judicial power to appoint

additional trustees is incorporated in the revised Act, it should no longer
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be possible to appoint a substitute trustee under the non-judicial appoint-

ment power in circumstances where a person nominated trustee in a

testamentary trust instrument predeceases the testator of the trust. Ac-

cordingly, a provision equivalent to section 8 of the Ontario Trustee Act

should not be included in the revised Act.

27. To ensure that the non-judicial statutory power of removal is sufficiently

comprehensive to include an original, substitute, or additional trustee,

the revised Act should provide that it applies to all trustees however and

whenever appointed.

28. The non-judicial statutory power of removal should apply equally to a

person who is named a trustee but who has disclaimed in writing the

office of trustee and never acted in that capacity (disclaiming trustee),

and to a person who has accepted the office but who is unwilling to act

or to act further as a trustee (refusing trustee).

29. The revised Act should provide that, where a trustee has been removed
under a power conferred by a trust instrument, then, subject to the terms

of a power of replacement in the trust instrument and subject also to

Recommendation 37 concerning the maximum number of trustees, one

or more substitute trustees may be appointed in the place of the removed
trustee as if he had died or, in the case of a corporate trustee, as if it had

expressed in writing a desire to be discharged from the trust.

30. The revised Act should provide that where a trustee refuses to act as

trustee, is a mentally incompetent person, is convicted of an indictable

offence, is bankrupt, or where a person appointed a trustee disclaims the

trust in writing, or where a corporate trustee is dissolved or is in liqui-

dation, and he does not voluntarily retire from the trust, his co-trustees

may by deed declare him to be removed from the trust, if a trust company
or at least two individuals to act as trustees to perform the trust will then

remain, and he should be thereby discharged without any new trustee

being appointed in his place.

3 1 . With respect to the non-judicial statutory power, unless the court orders

otherwise, the retirement, removal or replacement of a trustee and any
consequential vesting order, declaration or conveyance, should not dis-

charge any person from liability for his own acts or omissions or the acts

or omissions of any former or continuing trustee.

32. Where a trustee establishes before the court that the alleged circumstances

on the basis of which he was removed as trustee did not in fact exist, he
should be able to claim an appropriate award of damages for wrongful
removal against those persons who caused his removal.

33. As is the case under section 36(6) of the English Trustee Act, 1925:

(a) the revised Act should contain a non-judicial power to appoint ad-

ditional trustees;
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(b) the persons entitled to appoint additional trustees should be the one

or more persons nominated by the trust instrument for the purpose

of appointing new trustees, or, if there is no such person or if there

is no such person able and willing to act, then the trustee or trustees,

other than a person appointed a trustee who in writing disclaims the

trust or who, having neither disclaimed nor resigned, refuses to act

as trustee; and

(c) the non-judicial power to appoint additional trustees should be sub-

ject to Recommendation 37 concerning the maximum permissible

number of trustees.

34. Unlike the position under section 36(6) of the English Trustee Act, 1925:

(a) it should be possible under the revised Act to appoint a trustee who
would be additional to a corporate trustee; and

(b) the revised Act should permit the persons nominated by the trust

instrument for the purpose of appointing additional trustees to appoint

themselves as additional trustees.

35. The revised Act should contain a judicial power of removal and appoint-

ment based on section 5 of the Ontario Trustee Act, which would enable

the court to appoint one or more trustees where there is no existing trustee

or uncertainty as to the existence or identity of any trustee or in substi-

tution for or in addition to one or more existing trustees. In addition, the

court should be able to remove one or more of the trustees, with or

without the appointment of substitute trustees. However, in order to

encourage use of the non-judicial power of appointment and discharge,

the judicial power should be exercisable only in exceptional circum-

stances; that is, where it appears to the court to be in the best interests of

a trust, and where appointment or removal would be inexpedient, difficult

or impracticable without the assistance of the court.

36. The principles contained in section 5(2) of the Ontario Trustee Act should

be retained, and the revised Act should provide that the judicial removal

or replacement of a trustee, and any consequential vesting order, decla-

ration, or conveyance should not discharge any person from liability for

his own acts or for the acts or omissions of any former or continuing

trustee.

37. (1) With regard to the non-judicial appointment of trustees, the revised

Act should contain a provision to the effect that, except with the

consent of the court and notwithstanding an expression of a contrary

intent in the trust instrument, no trust shall have more than four

trustees at any one time. If more than four persons are originally

named as trustees, the first four named who are able and willing to

act should alone be the trustees, and the other persons named should

not be trustees unless appointed on the occurrence of a vacancy or

with the consent of the court.

(2) This recommendation should apply only to trusts that take effect after

the revised Act has come into force.
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38. With respect to the judicial appointment of new trustees, whether substi-

tute or additional, the number of trustees so appointed should be left to

the discretion of the court.

39. Section 6(a) of the present Ontario Trustee Act should not be carried over

to the revised Act.

40. The principles contained in section 6(c) of the Ontario Trustee Act relating

to the non-judicial discharge and appointment of substitute trustees should

be retained and expanded in the revised Act to apply to all cases where

two or more trustees are originally appointed by the trust instrument; that

is, two individuals or a trust company should be the minimum number

of trustees permitted to administer the trust. Accordingly, the revised Act

should provide that it is not necessary for more than one trustee to be

appointed by way of substitution where only one trustee was originally

appointed, but, except where only one trustee was originally appointed,

a non-corporate trustee shall not act alone, and a trustee is not to be

discharged unless there will be either a trust company or two or more

individuals to act as trustees. However, the revised Act should provide

that a person may apply to the court for consent to continue to act as a

sole trustee.

41. In relation to the judicial discharge of a trustee, the court should be

empowered to determine the permissible minimum number of trustees

that may remain in office having regard to the best interests of the trust.

42. Section 6(b) of the Ontario Trustee Act should be retained in relation to

the appointment of a substitute trustee, but should be extended in the

revised Act to apply to the appointment of an additional trustee. The
revised Act should contain a provision to the effect that, where it would

assist in the administration of the whole or any part of a trust or where it

would benefit beneficiaries of a trust, one or more separate trustees may
be appointed, whether any such person or persons be an original, substi-

tute or additional trustee or trustees, for any part of the trust property

held on trusts distinct from those relating to any other part, but a separate

sole trustee should be appointed in those circumstances only where a sole

trustee was originally appointed, and for each separately administered

part the limitation upon the number of trustees to four, except with the

consent of the court, should apply.

43. The revised Act should contain a provision to the effect that every

substitute or additional trustee appointed under the Act, before and after

all trust property becomes vested in him, has the same powers, authori-

ties, and discretions and may in all respects act as if he had been originally

appointed a trustee by the trust instrument.

44. A comprehensive provision designed to protect a purchaser of trust prop-

erty against improperly appointed or discharged trustees should be intro-

duced. Accordingly, the revised Act should provide that, subject to the

provisions of Recommendation 45, a deed of appointment or a deed of

discharge of a trustee, whether pursuant to the Act or the trust instrument,
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should be conclusive evidence of the validity of the appointment or

discharge in favour of a purchaser of trust property.

45. The revised Trustee Act should provide that a purchaser of trust property

who at the time of the purchase has actual notice that an improper act or

omission has occurred in the appointment or discharge of a trustee is not

entitled to rely upon the validity of the deed of appointment or the deed

of discharge unless title to the trust property has been held by a purchaser

without actual notice of the improper act or omission.

46. The revised Act should contain a provision to the effect that the provisions

of Recommendation 44 apply to

(a) a subsequent purchaser who purported to act as a trustee in the

original transfer of trust property, except that such a purchaser does

not take valid title from a purchaser without actual notice of any

impropriety referred to in Recommendation 45; and

(b) a donee of property that was originally trust property, if the title has

been held by a purchaser without actual notice of any impropriety

referred to in Recommendation 45.

47. The revised Act should contain a provision to the effect that any official,

including the Director of Titles, a land registrar, and any other person

registering or certifying instruments or titles, who makes an entry in a

book or other record in reliance upon an instrument of appointment or of

discharge of a trustee or upon any vesting declaration, express or implied,

consequent upon an appointment or discharge of a trustee, shall be

afforded protection equivalent to the protection afforded a third party

against improperly appointed trustees as proposed in Recommendation
44.

48. Actual notice should not be deemed to have been obtained by a person

referred to in Recommendation 47 merely because the trust instrument

or a part thereof or a copy thereof is attached to or otherwise accompanies
the deed of appointment or the deed of discharge, or because an express

vesting declaration is contained in the deed of appointment or discharge.

49. There should be introduced into the revised Act an improved form of

express vesting declaration based upon section 9( 1 ) of the Ontario Trustee

Act to the effect that a deed, by which one or more substitute or additional

trustees are appointed, or by which a trustee is discharged without another

trustee being appointed, may contain an express declaration that the trust

property vests in the one or more trustees who shall perform the trust as

of the date of the instrument or such other date as is stated in the

instrument for that purpose.

50. The concept of an implied vesting declaration should be introduced into

Ontario. Accordingly, the revised Act should provide that where a deed
by which one or more substitute or additional trustees are appointed, or
by which a trustee is discharged without a new trustee being appointed,

does not contain an express vesting declaration, a declaration that the
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trust property vests in the one or more trustees who shall perform the

trust should be implied as of the date of the instrument.

51. Subject to Recommendations 57. 59, 60 and 61. a vesting declaration,

express or implied, should take effect as to all trust property, notwith-

standing that any estate, interest or right forming the whole or part of the

trust property is not expressly referred to in the instrument.

52. A provision, modelled on section 49 of the English Trustee Act, 1925 ,

but expanded to cover all types of property, specifying the effect of an

express or implied vesting declaration should be introduced in the revised

Act. The revised Act should provide that, subject to Recommendations

57, 59, 60 and 61 , a vesting declaration, express or implied, should take

effect as if the estate, interest or right in the property had been actually

conveyed or transferred by deed or otherwise to the one or more persons

in whom the trust property is declared, expressly or impliedly, to be

vested, or, in the case of a chose in action, as if it had been actually

assigned to the last-mentioned person or persons. As this recommenda-

tion incorporates the principle of section 6(d) of the Ontario Trustee Act,

section 6(d) should not be carried over to the revised Act.

53. The revised Act should contain a provision to the effect that, subject to

the provisions of Recommendation 54, a vesting declaration, express or

implied, consequent upon any appointment or discharge of a trustee, is

conclusive evidence of the validity of vesting of trust property in favour

of a purchaser of trust property.

54. A purchaser of trust property who at the time of the purchase has actual

notice that an improper act or omission has occurred in the vesting of the

trust property should not be entitled to rely upon the validity of the vesting

declaration unless title to the trust property has been held by a purchaser

without actual notice of the improper act or omission.

55. For the purpose of Recommendation 53, the proposals contained in

Recommendations 46, 47, and 48 should apply, mutatis mutandis.

56. The revised Act should make it clear that a vesting declaration, express

or implied, should convey, transfer, or assign to the new trustees the

same estate, interest or right in the property as held by the former trustees.

57. The revised Act should provide that where the estate, interest or right

takes the form of a chose in action, a vesting declaration, express or

implied, should be deemed an absolute assignment within the meaning
of section 53 of the Conveyancing and Law of Property Act, and until

express notice in writing is given by the newly vested persons to the

debtor or other person obligated under the chose in action, the vesting

declaration should have effect only as an assignment in equity from the

formerly vested persons to the newly vested persons.

58. The exception from the operation of an express vesting declaration con-

tained in section 9(3) of the Ontario Trustee Act with respect to any
property transferable in a manner prescribed by legislation, but where
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registration is not required to transfer title, should not be carried over to

the revised Act. Rather, title to such property should be transferred by

the operation of the proposed express or implied vesting declaration as

provided in Recommendations 49 and 50.

59. It should be the duty of both the formerly vested persons and the newly

vested persons to ensure that the trust property is actually delivered to

the newly vested persons, but where inspection, cancellation, or endorse-

ment is required by any registering authority and the property cannot be

produced, the newly vested persons should be able to apply for registra-

tion or recording in the same manner and subject to the same terms and

conditions as if the property had been lost.

60. Where actual delivery of trust property has not taken place but transfer

has occurred by operation of a vesting declaration, express or implied,

no right of security or other personal interest of any person in that property

should be destroyed by reason only of the operation of a vesting decla-

ration.

61. Where an estate, interest or right in property can be transferred only by

a registration or recording in a book or similar record, the vesting dec-

laration, prior to the registration or recording, should confer such rights

upon the person so vested as he would have in equity, and it should be

the duty of such person to apply for the required registration or recording.

62. Leasehold property should not be excepted from the operation of a vesting

declaration, express or implied, under the revised Act. However, in order

to avoid the possibility that an assignment might constitute a breach of

covenant, the revised Act should provide that, where leasehold property

is subject to a trust, the vesting of the property in one or more substitute

or additional trustees pursuant to a vesting declaration, express or im-

plied, should not constitute a breach of any covenant or condition against

assignment, subletting, or parting with possession of the property, whether

absolute or with consent, made by one or more former trustees and,

notwithstanding any term in the lease to the contrary, should not give

rise to any forfeiture, right of re-entry, or other claim for breach of such

covenant or condition.

63. Sections 10 and 13 of the present Ontario Trustee Act should be amal-

gamated, and the new section in the revised Trustee Act should empower
the court to make vesting orders in relation to any kind of trust property

or interest in trust property.

64. Rather than provide a specific list of circumstances in which the court is

empowered to make vesting orders, the revised Trustee Act should pro-

vide that, where it appears to the court to be in the best interests of the

trust, the court may vest the trust property or an interest therein in one
or more persons in such manner, for such estate or interest, and on such
terms as the court orders.

65. The authority contained in sections 10 and 13 of the present Trustee Act
to vest trust property where there is uncertainty concerning the existence
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or identity of a trustee, or where a trustee is incapable of acting, or

refuses to act should not be carried over to the revised Act. Rather, these

matters should be dealt with by the court pursuant to its authority to

remove and appoint substitute and additional trustees contained in Rec-

ommendation 35.

66. The revised Trustee Act should provide that, where a trustee is under a

disability that temporarily precludes his participation in the administra-

tion of the trust, or where a trustee is, by reason of temporary absence,

unable to participate in the administration of the trust, and it appears to

the one or more other trustees that it is desirable to proceed immediately

to deal with the whole or a part of the trust property, and the circum-

stances, in the opinion of the court, do not justify the removal of the

trustee who is under the disability or who is absent, the court may vest

the whole or such part of the trust property in the trustee or trustees,

other than the trustee who is under the disability or is absent, in such

manner, for such estate or interest, and on such terms as the court orders.

67. The revised Trustee Act should provide that, where an order has been

made vesting trust property in the able and remaining trustees, persons

acquiring any trust property vested in the remaining trustees by such

order acquire the title thereto that they would have acquired if the trustee

under disability or absent had been sui juris and had executed and joined

in the delivery to them of the conveyance, transfer, or assignment of the

trust property, or had joined in the delivery to them of the trust property

itself, as the case may be.

68. The revised Trustee Act should provide that a dealing with trust property

vested temporarily in remaining trustees by a vesting order is not a breach

of trust merely because the trustee under disability or absent did not join

or concur in the dealing.

69. The revised Trustee Act should provide that, on the cessation of the

disability or absence of a trustee, the court may make an order revesting

the trust property, or such of it as remains subject to the trust, and any
property received in exchange for it, in all of the trustees.

70. Subject to Recommendation 71 , the revised Trustee Act should empower
the court to make orders vesting trust property in such persons as it thinks

fit.

7 1

.

The revised Act should provide that, where a vesting order is consequen-

tial on the appointment of one or more new trustees, or on the retirement

or removal of a trustee without the appointment of a new trustee in place

of the trustee retiring or removed, the court should vest the trust property

in the person or persons who, on the appointment, retirement, or removal,

are the trustees.

72. The revised Trustee Act should contain a provision, similar to section 79
of the Judicature Act, to the effect that a vesting order under the Act has

the same effect as if the legal or other estate or interest in the property

had been actually conveyed by deed or otherwise for the same estate or
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interest to the person in whom the property is ordered to be vested or, in

the case of a chose in action, as if it had been actually assigned to the

last-mentioned person.

73. The revised Trustee Act should provide that, where leasehold property is

subject to a trust, the vesting of the property in one or more new trustees

pursuant to a vesting order does not constitutes breach of any covenant

or condition against assignment, subletting, or parting with possession

of the property, whether absolute or with consent, made by one or more

former trustees and, notwithstanding any term in the lease to the contrary,

does not give rise to any forfeiture, right of re-entry, or other claim for

breach of such covenant or condition.

74. Section 13(4) of the present Trustee Act should be carried over, in an

expanded form, to the revised Trustee Act. The revised Act should state

that, where the revised Act provides for the making of a vesting order,

the court may, in lieu thereof, appoint a person to make or to join in

making the transfer of trust property.

75. Section 1 1 of the present Trustee Act should be retained, but should be

relocated in amended form in the Conveyancing and Law of Property

Act.

76. Section 12 of the present Trustee Act should be retained, but should be

relocated in amended form in the Children's Law Reform Act.

77. The revised Trustee Act should provide that for the purpose of vesting

any property in the trustees of any charity, the court may exercise any of

the powers proposed in Recommendations 63 to 73.

78. A sheltering provision based on section 7 of the American Uniform
Trustees' Powers Act should be introduced in Ontario. The revised Act
should provide that, subject to Recommendation 79, a purchaser of trust

property who relies upon the production or registration of a deed of

appointment or a deed of discharge that contains a vesting declaration,

express or implied, whether or not he otherwise has notice of the trust,

should be able to assume without inquiry that the former trustees and the

substitute or additional trustees possessed or possess and properly exer-

cised or are properly exercising every power which they purported or

purport to exercise over the property.

79. The revised Trustee Act should provide that a purchaser of trust property

who at the time of the purchase has actual notice that the trustees do not

possess the power they purport to exercise, or that they are exercising a

power improperly, takes the trust property subject to the terms of the

trust unless title to the trust property has been held by a purchaser without

actual notice that the trustees do not possess the power or that they are

exercising the power improperly.

80. For the purposes of Recommendation 78, the proposals contained in

Recommendations 46, 47, and 48 should apply.
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81. Recommendations 78, 79, and 80 should apply where a purchaser

of trust property relies upon the production or registration of a court

order appointing or discharging a trustee or vesting trust property in the

trustees.

82. The exception, now contained in section 9(3) of the Trustee Act, relating

to "land conveyed by mortgage for securing money subject to the trust"

should not be carried over to the revised Act.

83. The revised Act should provide that, where a sole trustee or one or more
trustees have been appointed by a trust instrument to act on the initial

taking effect of the trust, and all or some of them have continued to act

in the absence of an appointment of a substitute or additional trustee,

they may by deed declare that they were appointed by the trust instrument,

and the deed should have effect as if it were a deed of appointment

containing a vesting declaration for the purposes of the application of the

proposed sheltering provisions.

84. The revised Act should contain a provision to the effect that, if original,

substitute or additional trustees assert to a purchaser that the trust instru-

ment permits a majority to bind all the trustees and that they constitute a

majority, the deed of appointment or the deed of discharge, or a deed

executed by the original trustees, or, in either case, a supplemental deed,

should contain a recital quoting the provision of the trust instrument to

that effect, and that the recital is conclusive evidence of the facts so

stated and shall operate to bind the trust in favour of a purchaser of trust

property. However, where, at the time of the transaction, the purchaser

has actual notice to the contrary, the recital should not have the recom-

mended effect unless title to the trust property has been held by a pur-

chaser without such actual notice.

85. The recommendations that deal with the protection of third parties against

improperly appointed trustees and against trustees who lack the power to

act or who are acting improperly, and the recommendations that deal

with the vesting of trust property should be mandatory and therefore not

subject to exclusion by a contrary intent expressed in the trust instrument.

86. Except for an express vesting declaration having effect only as set out in

section 9 of the present Ontario Trustee Act, the proposed sheltering

provisions should only apply to deeds of appointment and of discharge

and to vesting orders executed or made after the revised Act has come
into force.

I
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CHAPTER 4 ADMINISTRATIVE POWERS OF TRUSTEES

Recommendations

The Commission makes the following recommendations:

1

.

Sections 26 and 27 of the Ontario Trustee Act should be repealed, and in

their place the revised Act should adopt a version of the prudent man rule

for trustee investment powers. Accordingly, the revised Trustee Act

should provide that the basic duty of care proposed for inclusion in the

revised Act - namely, that in the discharge of their duties and the exercise

of their powers, whether the duty or power is created by law or the trust

instrument, trustees shall exercise that degree of care, diligence, and skill

that a person of ordinary prudence would exercise in dealing with the

property of another person - should govern the power of investment.

2. Subject to the basic duty of care and the terms of the trust instrument,

trustees should be able to invest trust money in any kind of property.

3. The revised Act should provide that, in investing trust money under the

proposed statutory power of investment, among the matters that trustees

may appropriately consider are the following:

(a) the marketability of the investment;

(b) the length of the term of the investment, including its maturity date,

callability and redeemability;

(c) the probable duration of the trust;

(d) the probable condition of the market with respect to the value of the

investment at the termination of the trust, especially if at the termi-

nation of the trust the investment must be converted into money for

the purpose of distribution;

(e) the probable condition of the market with respect to reinvestment at

the time when the investment matures;

(f) the aggregate value of the trust estate and the nature of the other

investments;

(g) the effect of the investment in increasing and diminishing liability

for taxes; and

(h) the likelihood of inflation.

4. The revised Act should stipulate expressly that trustees are not obliged

to consider each of the matters mentioned above before deciding upon

any investment.

5. The revised Act should contain a set of administrative powers that are

customary in well-drawn contemporary trust instruments. Further, the

testator or settlor should be able to exclude or modify any of the statutory

administrative powers conferred upon trustees.

6. The current arbitrary placement of administrative powers in the Ontario

Trustee Act should be replaced by a thematic list in the revised Act.
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Where land is settled on trust for successive beneficiaries, the powers of

management and administration should not be conferred upon the life

tenant or other limited owner in possession. Rather, the revised Act

should confer such powers directly upon the trustees, in order that they

may exercise necessary administrative powers for all trust assets.

In order to implement the proposal contained in Recommendation 7, the

Ontario Settled Estates Act should be amended so as to exclude from its

operation settlements of land by way of trust. The Settled Estates Act,

insofar as it confers administrative powers in relation to common law

settlements of land, should remain in force, pending a review of the basic

principles of land law.

The revised Trustee Act should provide expressly that the exercise of the

listed statutory administrative powers set out in Recommendations 10,

1 1 , and 14 to 29 is subject to the basic duty of care proposed for inclusion

in the revised Act.

10. The revised Act should provide that trustees may, pending investment,

or for the purpose of paying the ongoing expenses of the trust, deposit

trust money in a chartered bank, trust company, or any other depository

empowered by law to accept moneys for deposit.

1 1

.

The revised Act should provide that trustees may sell trust property by

public auction or private contract for cash or credit on appropriate secu-

rity.

12. The revised Trustee Act should provide that, where land is held by trustees

for a charitable purpose and it appears that the land can no longer be

advantageously used for such charitable purpose or that for any other

reason the land ought to be sold, the court may authorize its sale and give

such directions in relation to the sale and for securing the due investment

and application of the money arising from the sale as are appropriate.

13. The revised Trustee Act should provide that no order shall be made by

the court under Recommendation 12 unless notice has been given to the

Public Trustee.

14. The revised Act should contain a provision to the effect that trustees may
dispose of trust property by way of exchange for other property, or where

the trust property consists of an undivided share, concur in the partition

of the property in which the share is held.

15. The revised Trustee Act should provide that trustees may, as lessees,

renew a lease held by the trust.

16. The revised Act should contain a provision to the effect that trustees

may, as lessors, grant or renew a lease or sublease of trust property for

a term not exceeding, in the case of residential property, three years, or,

in the case of any other type of property, seven years, or, with the consent

of the court, grant or renew a lease or sublease of trust property for longer

periods or grant an option to renew the lease or sublease or to purchase

the reversion.

17. The revised Act should provide that trustees may manage, maintain,

repair, renovate, improve, or develop trust property, including in the

case of land subdividing, erecting buildings, dedicating for any public

purpose, granting easements, profits a pendre, or licences, and entering

into agreements with respect to boundaries, party walls, fencing, or other

matters in connection with trust property.
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18. The revised Act should provide that trustees may insure against loss or

damage to trust property and against any other risk of liability.

19. The revised Act should contain a provision to the effect that trustees may
carry on any business, whether as sole proprietor, partner, limited part-

ner, or otherwise, and may incorporate or otherwise change the form of

the business, and dispose of or wind up the business.

20. The revised Act should contain a provision to the effect that trustees may
exercise all rights and powers and satisfy all liabilities incidental to the

ownership of shares or obligations of a corporation, including power to

sell or exercise subscription rights, to exchange the shares or obligations

for other shares or obligations, to join in plans for reconstruction, reor-

ganization or amalgamation, to enter into pooling or other agreements,

and to authorize the sale of the assets or undertaking of the corporation.

21. The revised Act should provide that trustees may surrender insurance

policies, leases, or other property subject to onerous obligations of such

a nature that it would not be in the interests of the beneficiaries to retain

the trust property.

22. The revised Act should provide that trustees may purchase or rent living

accommodation or construct a house on land held by them for the purpose

of providing a home for the person entitled to the income of the money
expended in respect of the purchase, or to the income to be expended in

respect of the rent, or to the income of either the land or the money
expended in respect of the purchase or construction, if the person for

whom the living accommodation is provided consents thereto.

23. The revised Act should contain a provision to the effect that trustees may
borrow money and, as security, mortgage, pledge, or otherwise charge

any of the trust property.

24. The revised Act should provide that trustees may pay or assert or contest

any claim, and compromise, compound, abandon, submit to arbitration,

or otherwise settle any debt, account, claim or thing relating to the trust

or the trust property.

25. The revised Act should provide that trustees may give a receipt in writing

for any money or other property received. A receipt in writing for any
money or other property received by trustees should be a sufficient

discharge to the person paying or transferring the money or other property

and should exonerate him from seeing to its application or being answer-

able for its misapplication.

26. The revised Act should contain a provision to the effect that trustees may
pay out of trust money any taxes, assessments, charges, premiums, or

other outgoings in respect of trust property.

27. The revised Act should contain a provision to the effect that trustees may
reimburse themselves or pay or discharge out of trust property all ex-

penses incurred in or about the administration of the trust.

28. The revised Act should provide that trustees may appropriate property in

specie in or towards satisfaction of the share or interest ofany beneficiary,

with the consent of that beneficiary. For the purpose of the appropriation,

following consultation with a qualified person where the trustees are not

personally qualified, trustees should place a valuation on the property.

However, no specific gift made by the trust instrument should be ad-

versely affected by an appropriation of property in specie. In addition,
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following consultation with a qualified person where the trustees are not

personally qualified, trustees should place a valuation on the property.

However, no specific gift made by the trust instrument should be ad-

versely affected by an appropriation of property in specie. In addition,

within one month of the valuation or such further time as the court

authorizes, the trustees, beneficiaries or any other interested person should

be able to apply to the court for a review of the appropriation or the

valuation, and, following such notice as the court may order, the court

should confirm or make such variation as it considers proper.

29. The revised Act should provide that trustees may do all supplementary

or ancillary acts or things and may execute all instruments necessary or

desirable to enable them to carry out effectively the intent and purpose

of the powers vested in them.

30. The revised Act should contain a provision to the effect that, where in

the administration of trust property any sale, lease, mortgage, surrender,

release, or other disposition, or any purchase, investment, acquisition,

expenditure, or other transaction is in the opinion of the court expedient,

but it cannot be effected because of the absence of a power for that

purpose vested in the trustees by the trust instrument or by law, the court

may, by order, confer upon the trustees, either generally or in any

particular instance, the necessary power for the purpose on such terms

and subject to such provisions and conditions as the court thinks fit. The
revised Act should further provide that the court may rescind, vary, or

replace any such order, but that such a rescission, variation, or replace-

ment does not affect any act or thing done in reliance upon the order

before the person doing the act or thing became aware of the application

to the court to rescind, vary, or replace the order.

31'. Section 23(1) of the present Trustee Act should be carried over to the

revised Trustee Ac/, pending a review of passing of accounts in the

Commission's Project on the Administration of Estates of Deceased
Persons. Accordingly, the revised Act should provide that trustees desir-

ing to pass the accounts of their dealings with the trust property may file

their accounts in the office of any court having jurisdiction, and that the

proceedings and practice upon the passing of such accounts shall be the

same and have the like effect as the passing of the accounts of executors

or administrators, except that, in the case of trustees under a will, the

accounts shall be filed and passed in the office of the court by which
probate of the will was granted.

32. Rule 59 of the Surrogate Court Rules should be amended and incorporated

in the revised Trustee Act to provide that trustees, whether of an inter

vivos or testamentary trust, may pass their accounts voluntarily or may
be called upon by citation to do so on the application of any person

interested therein.

33. Sections 61(1) and (3) and 23(2) of the present Trustee Act should be
consolidated in the revised Trustee Act. Accordingly, the revised Act
should provide that trustees are entitled to such fair and reasonable

compensation for their work and time spent on the trust as a court of
competent jurisdiction on application or on the passing of accounts may
award. This provision should be subject to the expression of a contrary

intention concerning compensation contained in the trust instrument.
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34. Section 61 (4) of the present Trustee Act should be retained, but expanded

in the revised Act to provide that trustees who possess or who because

of their profession, business or calling have professional skills and who
have rendered necessary professional services to the trust, apart from

their duties and powers as trustees, are entitled to such additional com-
pensation for such services as a court of competent jurisdiction may
award.

35. In the absence of a contrary intent contained in the trust instrument, and

subject to several specific controls that we shall propose in Recommen-
dations 36 to 40, the revised Trustee Act should provide that trustees

may, from time to time during the administration of the trust, pay to

themselves or any of them from the assets of the trust such sum as in

their opinion is fair and reasonable compensation for their work and time

spent on the trust during the period of time to which the payment relates.

36. The revised Trustee Act should provide that, where trustees take interim

compensation, they must, at the time of the taking, give notice to the

beneficiaries of the sum taken under Recommendation 35 and an account

of the services rendered.

37. Where the trustees have taken interim compensation, and they have not

been compelled to pass the accounts of the trust, they should be required,

on an application or when the accounts are eventually passed, to satisfy

the court that the sum taken under Recommendation 35 was fair and

reasonable.

38. The revised Trustee Act should provide that the Lieutenant Governor in

Council may make regulations prescribing guidelines respecting the sums
payable as interim compensation to trustees, as well as other matters

concerning the taking of interim compensation under Recommendation
35.

39. The revised Trustee Act should provide that, where the court determines

that the interim compensation was not fair and reasonable, it shall deter-

mine what is fair and reasonable, and shall order the difference between

the sum taken and the sum fixed by the court returned with interest to the

trust.

40. The revised Trustee Act should provide that, where a court determines

that the sum taken as interim compensation was fraudulently taken, the

court shall order it to be returned to the trust, and may deny any com-
pensation to the trustees.

41

.

The revised Act should contain a provision to the effect that trustees may
apportion any payment or expenditure for any outgoing between the

income and capital accounts, or may charge the payment or expenditure

exclusively to either income or capital, as they consider just and equitable

in all the circumstances.

42. Regarding the scope of the term "outgoing", the revised Act should define

this term to mean payments and expenditures, whether discharged by the
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trustees or a beneficiary, resulting from and necessitated by the existence

of the trust property, including expenses of administration, repairs, main-

tenance, insurance, taxes, payments on account of mortgages and debts,

calls on shares, annuities, and business and other losses.

43. If Recommendations 41 and 42 are accepted, that portion of section 21

of the Ontario Trustee Act dealing with the payment of insurance pre-

miums out of income should not be carried over to the revised Act.

44. The revised Act should contain a provision to the effect that trustees may
pay for any outgoings from income or capital, or wholly or partly from

each, as appears to them to be in accord with sound business practice

and in the best interests of the trust beneficiaries as a whole.

45. The revised Act should contain a recouping provision whereby trustees

may recoup capital from income, where the whole or part of the payment

or expenditure has been made out of or charged to capital, or recoup

income from capital, where the whole or part of the payment has been

made out of or charged to income, if, in either case, trustees consider

that course of action to be just and equitable in all the circumstances.

46. The revised Act should provide that trustees may, and if ordered by the

court shall, deduct from the income derived from trust property that is

subject to depreciation or obsolescence such amounts as are fair and

reasonable having regard to sound business practice in order to protect

the capital of the trust from loss, and that any sums so deducted should

be set aside and added to the capital of the trust so as to become capital

for all purposes.

47. Recommendations 41, 42, and 44 to 46 should not apply where a trust

constitutes a trust for the exclusive benefit of the spouse of the testator

or settlor within the meaning of the Income Tea Act (Canada), unless the

trust instrument expressly provides that the provisions contemplated or a

specified part thereof should apply.

48. Because the proposals contained in Recommendations 41 to 46 effect a

significant change in relation to the allocation of outgoings, they should

only apply to trusts that take effect after the revised Act comes into force.

Moreover, the revised Act should state expressly that they are subject to

the duty to maintain an even hand between income and capital benefici-

aries (see infra, Recommendation 52).

49. The revised Act should provide that, where the court confers upon trust-

ees an additional administrative power, the court should be able to direct

in what manner any money authorized to be expended and the costs of

any transaction are to be paid or borne as between capital and income.

50. With respect to the apportionment of receipts upon a change in ownership
of or entitlement to trust assets, the Ontario Apportionment Act should

continue in force, without modification. Further, income receipts not

apportionable under that Act should continue to be allocated by the

common law rules that are well established in Ontario.
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51. With respect to the allocation of income pending conversion of trust

assets, there should be no change in the law relating to rules associated

with the second branch of the rule in Howe v. Lord Dartmouth, that is,

the law with respect to the mode of apportionment, including, in those

circumstances where the issue arises, the time of notional conversion of

assets, and the allocation of a fair and reasonable income pending con-

version of assets to the income beneficiaries.

52. The first branch of the rule in Howe v. Lord Dartmouth, dealing with the

circumstances in which a duty to convert trust assets arises, should be

stated in broader terms. Accordingly, the revised Act should provide that

trustees must act impartially as between income and capital beneficiaries,

having regard to each item of trust property, whatever the nature of the

property, and whether it is an original asset or an asset that is acquired

subsequently, further to an authorization in the trust instrument or con-

ferred by statute.

53. The revised Act should provide that Recommendation 52 applies to all

trusts unless the trust instrument expressly provides otherwise.

54. The revised Act should provide that, where any contract of insurance has

been entered into and any premiums have been paid by the trustees, the

money receivable by the trustees under the policy shall be held by them

as capital money of the trust, subject to the terms of the trust, including

the power of investment.

55. The revised Act should contain a provision to the effect that all or part

of the money held by the trustees as capital money of the trust, and

representing insurance proceeds, may be applied by the trustees, with the

consent of the court, for rebuilding, reinstating, replacing or the major

repair of trust property that has been lost or damaged.

56. The revised Act should provide that, where a beneficiary of a trust enters

into a contract of insurance against loss of, or damage to, any trust

property, or any other risk or liability to which the trustees are or might

be exposed, whether or not the beneficiary is required by the trust instru-

ment or by a third party so to do, the money received under the policy

shall be held as capital money and assigned by the insured to the trustees.

57. The revised Act should provide that, in the event that money is received

under a contract of insurance entered into by a beneficiary, the insured

beneficiary shall be reimbursed by the trustees for the amount of such

premium payment or payments as the trustees in their discretion consider

reflects the interests of beneficiaries other than the insured in the trust

property.

58. The revised Act should contain a provision to the effect that nothing in

Recommendations 54 to 57 affects the rights of a mortgagee, lessor,

lessee or other person in money so received from an insurer.

59. The revised Act should provide that Recommendations 54 to 58 apply

only to money received by trustees after this Act comes into force.
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60. The revised Act should contain a facultative discretionary allocation trust

provision. Accordingly, the Act should provide that, where trustees are

expressly directed by the trust instrument to hold trust assets "on discre-

tionary allocation trusts", they shall allocate receipts to and charges for

outgoings against the income and capital accounts as they consider just

and equitable in all the circumstances. In so doing, it should be their duty

to maintain an even hand as between income and capital beneficiaries.

61 . Where trustees are expressly directed by the trust instrument to hold trust

property on discretionary allocation trusts. Recommendations 44, 45,

and 46 should apply.

62. In order to assist trustees in allocating receipts under Recommendation

60, the revised Act should specify that, for the purpose of determining

the relative proportionate interests of beneficiaries of the trust, income

should generally be understood to be the return in money or property

derived from the use of capital; and capital should generally be under-

stood to be the property set aside by the trust instrument to be delivered

eventually to a remainderman, while the return or use of the capital is,

in the meantime, taken or received by or held for accumulation for an

income beneficiary.

63. The Ontario Accumulations Act should not apply to the operation of the

proposed statutory discretionary allocation trust provision recommended
above.

64. The employment of the proposed discretionary allocation trust provision

should not preclude a testator or settlor from conferring upon the trustees

a power to encroach upon capital in favour of an income beneficiary.

65. The revised Act should contain a facultative percentage trust provision.

Accordingly, the Act should provide that, where trustees are expressly

directed by the trust instrument to hold trust assets "on percentage trusts",

they shall value the assets periodically and, instead of any income arising

from the assets, pay to the person who would otherwise be the income
beneficiary a percentage of that valuation in each year of the valuation

period. In so doing, it should be their duty to maintain an even hand as

between income and capital beneficiaries.

66. Where there are two or more income beneficiaries whose interests are

vested in possession at the same time, the percentage should be divided

equally among them, unless the trust instrument divides the percentage

in another proportion, or makes other provision, including discretionary

trusts, for the distribution of the percentage.

67. The percentage payment should be made from income arising during the

accounting year and, so far as income is insufficient, from capital, and
any income of the trust arising during the accounting year in excess of

the amount of the percentage payment should be added to capital.

68. For clarity, the following words should be defined in the revised Act:

first, "assets" should be defined to mean the capital of the trust property
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subject to the percentage trusts, plus the income arising therefrom on

hand, accumulated and accrued on valuation day; secondly, "valuation"

should be defined to mean the fair market value of the assets less the

liabilities outstanding at the moment of valuation; and finally, "valuation

period" should be defined to mean the period of time between one valuation

and the next.

69. Where the trust instrument does not provide for the frequency of valua-

tions or for the percentage that is to be paid annually during a valuation

period, the Lieutenant Governor in Council should be empowered to

make regulations providing therefor and for such ancillary matters as he

considers proper.

70. The Ontario Accumulations Act should not apply to the operation of the

proposed statutory percentage trust provision.

7 1

.

The employment of the proposed statutory percentage trust provision

should not preclude a testator or settlor from conferring upon the trustees

a power to encroach upon capital in favour of a beneficiary.

VOLUME II

CHAPTER 5 DISPOSITIVE POWERS OF TRUSTEES

Recommendations

The Commission makes the following recommendations:

1 . The revised Trustee Act should contain an express power of maintenance

based upon section 31 of the English Trustee Act, 1925, but modified in

certain respects as has been done in several Commonwealth jurisdictions.

2. The proposed statutory power of maintenance should apply to all interests

of whatever nature - that is, whether the property interest is vested or

contingent - unless the testator or settlor has expressly provided other-

wise.

3. To ensure that all types of vested interest are included within the proposed

statutory provision, the revised Trustee Act should stipulate that a vested

interest includes an interest that is vested absolutely, defeasibly, whether

in whole or in part, determinably, or deferred as to possession.
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4. The revised Trustee Act should provide expressly that, notwithstanding

the terms of the trust instrument, all vested and contingent interests,

whether arising by will or otherwise and whatever the nature of the

property subject to them, should carry the intermediate income from the

date the interest arises, except so far as such income or a part of it is

expressly disposed of otherwise.

5. The proposed statutory power of maintenance in the revised Trustee Act

should be exercisable by the trustees in their sole discretion in favour of

a beneficiary during his minority, whether or not there is any other fund

applicable to the same purpose or any person is bound by law to provide

for the maintenance or education of the beneficiary.

6. In addition to authorizing the payment of the whole or such part of the

income of the property as may in all the circumstances be reasonable for

the maintenance, education, or benefit of a minor, the revised Trustee

Act should provide expressly that income may be available for purposes

related to advancement in life.

7. Regarding the position of a beneficiary whose interest remains contingent

after he attains majority, the revised Trustee Act should contain a provi-

sion to the effect that, in the case of any person who has attained the age

of eighteen years and does not have an income or capital interest vested

in interest and in possession, the trustees may, until he either attains such

an interest or dies, or until failure of his interest, pay to that person for

his benefit the whole or any part of the income as they in their sole

discretion think fit, whether or not there is any other fund available for

payments to him.

8. Where a person who under our previous recommendations would be
entitled to receive discretionary income payments is or has been married,

the trustees may exercise their discretionary power to pay that income,

by way of sub-trust or otherwise, in favour of the existing or former
husband or wife or the children of the person so qualified, including the

children of a former marriage, where in the sole discretion of the trustees

they consider the circumstances appropriate and to the benefit of the

person so qualified.

9. The revised Act should contain a provision dealing with accumulated
income similar to section 31(2) of the English Trustee Act, J925, but

amended in certain respects. Specifically, the revised Trustee Act should
provide:

(a) that the excess income accumulated prior to full vesting shall be paid

to the beneficiary at majority or full vesting, whichever is later;
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(b) that the personal representatives of a beneficiary with a vested interest

who dies in infancy, or of an adult beneficiary with a vested interest

who dies prior to the vesting in possession, shall be entitled to receive

the accumulated excess income. However, this provision should not

be viewed as entitling a person who has an interest in capital vested

in interest to call for the capital or the accumulations during his

lifetime other than at the close of his minority or when his interest

vests in possession, whichever occurs last;

(c) that for all purposes where a contingent interest is involved, and

where the beneficiary dies or the interest fails before the contingency

occurs, accumulations accrue to capital; and

(d) that, during the minority of the beneficiary or during such further

time as under our recommendations maintenance may be paid, trust-

ees may pay or apply the accumulated income or any part of it as if

the accumulations were income arising in that current year.

10. The revised Trustee Act should contain a provision to the effect that

trustees may pay or apply income or accumulations for the past mainte-

nance, education, advancement in life, or benefit of a person who is a

minor, and may pay accumulations as they think fit for the benefit of

persons mentioned in Recommendations 7 and 8.

1 1

.

The revised Trustee Act should provide that the proposed statutory power
of maintenance applies to all trusts whenever created, except as follows:

(a) where a contrary intention is expressed in the trust instrument;

(b) where a trust would, but for the proposed statutory power of main-

tenance, constitute a spousal trust under the terms of the Income Tax
Act (Canada), in which case the statutory power of maintenance

should only apply if the trust instrument expressly so provides; and

(c) where the trust instrument under which the interest arises takes effect

before the revised Act comes into force.

12. The revised Trustee Act should contain an express power of advancement
based upon section 32 of the English Trustee Act, 1925, but modified in

certain respects as has been done in several Commonwealth jurisdictions.

13. The proposed statutory power of advancement in the revised Trustee Act
should provide that, where property is held by trustees in trust for a

person for any interest in capital, whether vested or contingent, and
whether the interest is in possession or in remainder or reversion, the

trustees may pay or apply the capital or part of it, or sell, mortgage, or

charge any capital asset with a view to such payment or application, or

transfer any capital asset, for the maintenance, education, including past
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maintenance or education, advancement in life, or benefit of such person,

if a minor, or for any purpose that is to his benefit, if an adult, as the

trustees in their sole discretion think fit.

14. The revised Trustee Act should provide that "vested" in this context

includes an interest that is vested absolutely, or defeasibly, whether in

whole or in part, determinably or deferred as to possession.

15. The revised Trustee Act should contain a provision to the effect that,

where a beneficiary who qualifies for payments of capital is or has been

married, the trustees may exercise the statutory power of advancement,

by way of sub-trust or otherwise, in favour of the existing or former

husband or wife or the children of the person so qualified, including the

children of a former marriage, where, in the sole discretion of the trustees,

they consider the circumstances appropriate and to the benefit of the

person so qualified.

16. Regarding the scope of the proposed statutory power of advancement,

the revised Trustee Act should provide as follows:

(a) that the trustees may pay, transfer, or apply to or for a person entitled

to the advance of capital a sum not exceeding $10,000, or one-half

the value of the interest of such person, whichever is greater;

(b) that the trustees may apply to the court for consent to pay, transfer,

or apply any sum greater than the amount stipulated in (a);

(c) that no payment, transfer, or application of capital may be made that

would prejudice any person entitled to any prior life or other interest,

whether vested or contingent, in the money or asset paid, transferred,

or applied, unless that person is in existence and of full age and

consents in writing to the payment, transfer, or application, or unless

the court, on the application of the trustees, so orders; and

(d) that no capital may be paid, transferred, or applied for the mainte-

nance, education, past maintenance or education, advancement in

life, or benefit of a qualified person, unless the income or accumu-
lated surplus income is not available under the terms of the trust

instrument for such purposes, or the income or accumulated surplus

income so available is insufficient or exhausted.

17. The revised Trustee Act should provide that, where a power to pay,

transfer, or apply property for the maintenance, education, past mainte-

nance or education, advancement in life, or benefit of a beneficiary is

vested in trustees by statute or by the trust instrument, the trustees when
exercising the power have, and should be deemed always to have had,

authority to impose on the person receiving such payment any condition,

whether as to repayment, payment of interest, giving security, or other-

wise, and that, at any time after imposing such a condition, the trustees

may, either wholly or in part, waive the condition or release any obli-

gation undertaken or any security given by reason of the condition.



60-32

18. The revised Trustee Act should contain a provision to the effect that, in

determining the amount or value of the property that trustees who have

imposed such a condition may pay, transfer, or apply in exercise of the

power to advance capital, any money or asset repaid or retransferred to

the trustees or recovered by them should be deemed not to have been so

paid, transferred, or applied by the trustee.

19. The revised Trustee Act should provide that there is no obligation upon

trustees to impose any condition, but that, if conditions are imposed,

trustees are not liable for any loss incurred in respect of any asset trans-

ferred or applied, including loss that arises because of the failure of a

person who is subject to a condition to discharge the obligation imposed

by the condition.

20. The revised Trustee Act should provide that, when imposing a condition

as to security, trustees are not affected by any restrictions upon the

investment of the trust funds, whether imposed by the Ontario Accumu-
lations Act or by the trust instrument.

21. The revised Trustee Act should provide that, where a person qualified

under our recommendations to receive capital by way of advancement,

or any other person, is or becomes absolutely and indefeasibly entitled

to the share in the trust capital in which the person qualified had a vested

or contingent interest when the money or asset was paid, transferred, or

applied, that money or asset must be brought into account as part of that

share of the trust capital.

22. The revised Trustee Act should provide that the statutory power of ad-

vancement applies to all trusts whenever created, except as follows:

(a) where a contrary intention is expressed in the trust instrument; but a

direction to accumulate income should not in itself be evidence of a

contrary intention; and

(b) where a trust would, but for the proposed statutory power of advance-

ment, constitute a spousal trust under the terms of the Income Tax
Aa (Canada); in that case, the statutory power of advancement should

only apply if the trust instrument expressly so provides.

23. A statutory form of protective trust should not be introduced in the revised

Ontario Trustee Act.

24. While settlors and testators should not be precluded from including pro-

visions for protective trusts in trust instruments, creditors should have a

right to apply to the court to reach the interest of the protected beneficiary.

Accordingly, the revised Trustee Act should contain a provision to the

effect that, where property is held on trust for a person - "the protected

beneficiary" - for an interest that is determinable on a claim being made
by a creditor or trustee in bankruptcy against the income payable to the

protected beneficiary, such a claimant may apply to the court for payment
of his claim, and the court may order the payment of the claim out of
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income arising from the trust until the interest but for the determinability

would have terminated.

25. The revised Trustee Act should provide that, if it is established to the

satisfaction of the court that any successive beneficiary, including any

beneficiary of a discretionary trust, as to the income or capital of the

trust, has derived any benefit from any debt incurred by the protected

beneficiary, payment of which is being sought by a creditor, the court

may order that the whole or part of the capital of the trust be released

from the trust to meet, in whole or in part, the claim of the creditor or

trustee in bankruptcy of the protected beneficiary.

26. The revised Trustee Act should provide that the court may allow the

protected beneficiary to receive, whether or not at the further discretion

of the trustees, such income as in the opinion of the court will provide

reasonable maintenance for the beneficiary and his dependants.

27. Recommendations 24, 25, and 26 should not be subject to a contrary

intention expressed in the trust instrument.
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CHAPTER 6 CONTRIBUTION AND INDEMNITY AMONG TRUSTEES

Recommendations

The Commission makes the following recommendations:

1

.

The present law whereby co-trustees in breach of trust have an obligation

to contribute equally among themselves to the cost of making good the

loss resulting from breach of trust should be abolished . In its place, the

revised Trustee Act should provide an adjustment of contributions pro-

vision based upon the relative culpability of each liable trustee.

2. The revised Trustee Act should provide that, subject to any express

limitation of liability in the trust instrument or to any express provision

in the trust instrument as to contribution or indemnity, the proportions in

which co-trustees in breach of trust are liable as between themselves for

making good the loss to the trust, or the amount of contribution which

may be recovered by a trustee from any co-trustee, are such as may be

found by the court to be just and equitable having regard to the extent of

the responsibility of each trustee in breach for the loss caused.

3. The revised Trustee Act should provide that the court may exempt a

trustee from liability to make contribution or may order that any contri-

bution due to, or to be recovered from, a trustee shall amount to a

complete indemnity.

4. The revised Trustee Act should provide that, for the purposes of Rec-

ommendation 2, "breach of trust" includes any act or omission, whether
intentional or negligent, giving rise to liability of a trustee to the trust

beneficiaries.

5. The revised Trustee Act should provide that the powers conferred on the

court to order contribution among co-trustees based upon the extent of
responsibility of each trustee are exercisable even where both the trustee

claiming contribution and the trustee against whom the claim is made
have acted fraudulently in breach of trust.

6. The revised Trustee Act should provide that, where a trustee in breach of
trust is insolvent, the court may apportion the cost of making good the

loss to the trust and any further damages among the solvent co-trustees

as it considers appropriate.

7. The revised Trustee Act should provide that, where trustees commit a

breach of trust at the instigation or request or with the consent in writing

of a beneficiary, the court may make an order impounding all or any part

of the interest of the beneficiary in the trust estate by way of contribution

or indemnity to the trustees or persons claiming through them.

8. The right to indemnity at common law and, in particular, the three case

law indemnities, should no longer be available. Accordingly, the revised

Trustee Act should make it clear that no trustee should be obligated or

required by the court to make contribution to or to indemnify a co-trustee,

except as provided by our recommendations.
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9. Trustees should continue to be jointly and severally liable for breaches

of trust. However, the revised Trustee Act should provide expressly that,

where the beneficiaries have settled with a trustee in breach of trust and

that trustee subsequently seeks contribution from a co-trustee, the court,

in making any contribution order, may determine whether the settlement

figure is reasonable.

10. The revised Trustee Act should provide that the above recommendations

do not apply in proceedings for breach of trust commenced before the

revised Act comes into force.

1 1

.

The revised Trustee Act should provide thai nothing in the above rec-

ommendations affects any judicial determination as to liabilities for con-

tribution and indemnity when that determination was made before the

revised Act comes into force.

12. The revised Trustee Act should provide that a trustee acting for more
than one trust, or as a personal representative of an estate, is not, in the

absence of fraud, affected by notice of any instrument, matter, fact or

thing in relation to any particular trust if he has obtained that notice

merely by reason of his acting or having acted for the purposes of another

trust or estate.
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CHAPTER 7 VARIATION AND TERMINATION OF TRUSTS

Recommendations

The Commission makes the following recommendations.

1

.

The present Variation of Trusts Act should be repealed and its provisions

incorporated in the revised Trustee Act, but in an amended and expanded

form.

2. The rule known as the rule in Saunders v. Vautier should be severely

limited in its field of operation. Accordingly, the revised Act should

contain a provision to the effect that, subject to the proposals contained

in Recommendations 5 to 9, a trust, whatever the nature of the interests

created or the property involved, and whether arising by will, deed or

other disposition, shall not be varied or terminated before the natural

ending of the trust without the approval of the court.

3. Without limiting the general prohibition against variation and premature

termination of a trust without the approval of the court, Recommendation
2 should be stated in the revised Act to apply specifically to any interest

under a trust whereunder the transfer or payment of capital or income is

postponed to the attainment by the beneficiary of a stated age, or is

postponed to the occurrence of a stated date or event or to the passage of

a stated period, or is to be made by instalments, or is subject to a

discretion to be exercised during any period by executors or trustees as

to the one or more persons who may be paid or receive the capital or

income, or as to the time or times at which or the manner in which
payments or transfers of capital or income may be made.

4. The revised Act should provide that the general prohibition against var-

iation and premature termination of a trust without the court's consent,

contained in Recommendation 2, should apply to any variation or ter-

mination of a trust by merger, or by consent of all the beneficiaries, or
by estoppel, or by a beneficiary renouncing his interest so as to cause an
acceleration of remainder or reversionary interests, or to free any interest

of an obligation charged upon it.

5. The revised Trustee Act should provide that Recommendation 2 does not

apply where a trust instrument contains a power whereby one or more
persons who are able and willing to act may vary or terminate the trust

or any of its terms.

6. The revised Trustee Act should provide that Recommendation 2 does not

apply to resulting or constructive trusts.
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7. The revised Trustee Act should provide that Recommendation 2 does not

apply to business, commercial, or investment trusts, including, for ex-

ample, pension trusts, employee benefit and profit sharing trusts, savings

plan trusts registered under the Income Tax Act (Canada), trusts further

to a buy-sell agreement, stock purchase agreement trusts, corporate bond

trusts and voting trusts. However, a trust should not be excluded from

Recommendation 2 merely because the trust property involves, in whole

or in part, the carrying on of a business.

8. The revised Trustee Act should provide that the proposed general prohi-

bition against variation and premature termination of a trust without the

court's approval, contained in Recommendation 2, does not apply to a

general power of appointment where the donee of the power, if he did

not appoint to others, would be the sole beneficiary of the trust, apart

from those, if any, who would be entitled to the trust property on the

failure of the donee to exercise the power of appointment.

9. The revised Trustee Act should provide that the prohibition against vari-

ation and termination of trusts without the court's approval contained in

Recommendation 2 applies only to trust instruments that take effect after

the revised Act comes into force.

10. The revised Trustee Act should provide that, where property is held on
trust under a will, deed or other disposition, the court may by order,

upon the application of any person, approve any arrangement varying or

terminating the whole or any part of a trust, or varying or enlarging the

powers of the trustees to administer any of the trust property.

1 1

.

The revised Trustee Act should provide that, before an arrangement is

submitted to the court for approval, the arrangement must have the

consent in writing of each capacitated person, other than a person men-
tioned in Recommendation 1 2 on whose behalf the court may consent,

who is beneficially interested in the trust.

12. The revised Trustee Act should provide that, in approving any arrange-

ment under Recommendation 10, the court may consent on behalf of the

following persons: any person who has an interest, whether vested or
contingent, under the trust, who by reason of minority or other incapacity

is incapable of consenting; any person, whether ascertained or not, who
may become entitled to an interest under the trust as being, at a future

date or on the happening of a future event, a person of a specified

description or a member of a specified class of persons; any person whose
whereabouts are unknown or who is unborn; or any person in respect of
any interest of his that may arise by reason of any discretionary power
given to anyone on the failure or determination of any existing interest

that has not failed or determined at the date of the application to the

court.
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13. The revised Trustee Act should provide that the court shall not approve

an arrangement unless it is satisfied that the carrying out of the arrange-

ment appears to be for the benefit of each person on behalf of whom the

court may consent under Recommendation 12, and that, having regard

both to the intentions of the settlor or testator in creating the trust and to

all the circumstances of any beneficiary on whose behalf the court does

not provide the required consent, the arrangement is one that ought to be

approved.

14. The revised Trustee Act should provide that, if a living settlor desires to

do so, he may give evidence concerning his intentions and his views on

the proposed arrangement, and that any evidence of the intentions of a

living, but incapacitated, settlor, or of a testator, should be presented to

the court.

15. The revised Trustee Act, unlike the present Variation of Trusts Act,

should require that the court consider the benefit to be derived by those

persons who are members of a discretionary trust class, when consenting

on their behalf to a proposed variation or termination of a trust.

16. The revised Act should provide that the court may, by order, upon the

application of any person, approve any arrangement resettling any interest

under the trust.

17. The revised Trustee Act should provide that, where a will does not contain

a trust, but the court is satisfied, having regard to the circumstances and

the terms of a gift or devise, that it would benefit a minor or other

incapacitated beneficiary if the court were to approve an arrangement

whereby the property or interest taken by that beneficiary under the will

would be held on trust during the period of incapacity, the court may
approve such an arrangement.

18. The revised Trustee Act should provide that an order approving an ar-

rangement has the effect of executing the variation or termination, as the

case may be, so that no further act on the part of any person is necessary

to carry out the variation or termination of the trust in question.

19. The revised Trustee Act should provide that, for the purpose of our

recommendations concerning variation or premature termination of a

trust, a "beneficiary" or "person" includes a charitable corporation or
trust, but that the court shall not approve a variation or termination of a

charitable trust under these recommendations.

20. The revised Trustee Act should provide that, for the purpose of the rules

against perpetuities and accumulations, time runs under our proposed
provisions concerning variation and termination of trusts from the date

of the order of the court approving an arrangement, unless the nature of
the variation or of the termination of any part of any trust is such that the

court considers that time should continue to run as though no variation

or termination in part had occurred, and in this case the order must so

state.
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CHAPTER 8 CHARITABLE TRUSTS AND NON-CHARITABLE PURPOSE
TRUSTS

Recommendations

The Commission makes the following recommendations:

1. As recommended in chapter 1 of this Report (Recommendation 5), until

the topic of charity law reform has been examined in detail, the revised

Trustee Act should not apply to charitable trusts or non-charitable purpose

trusts, except to provide specific provisions for the variation and reor-

ganization of charitable trusts and the remedying of imperfect trust pro-

visions.

2. The term "imperfect trust provision" should be defined in the revised

Trustee Act to mean a trust under which a non-charitable as well as a

charitable purpose is included or could be construed as being included in

the object or objects of the trust to or for which an application of the trust

property or any part thereof is directed or allowed by the trust.

3. The revised Trustee Act should provide that a trust for both non-charitable

and charitable purposes shall not be held to be invalid for the reason only

that it is an imperfect trust provision.

4. The revised Trustee Act should provide that, subject to Recommendations
5 and 6, every imperfect trust provision shall be construed and given

effect to as if no application of the trust property or any part thereof to

or for any non-charitable purpose had been or could be construed to have
been authorized.

5. Where under an imperfect trust provision property is held on trust that is

valid by virtue of section 16(1) of the Perpetuities Act, the non-charitable

purpose so validated should be permitted for the time period provided by

that Act; however, at the end of the permitted period, section 16(2) of

the Perpetuities Act should not apply, and any remaining property should

be dedicated exclusively to the charitable purposes set forth in the trust

instrument.

6. The revised Trustee Act should provide that, where under the terms of

an imperfect trust provision the trustees are expressly or impliedly di-

rected to apply a part of the trust property to or for any non-charitable

purpose, Recommendations 3, 4, and 5 shall not apply, and the existing

law shall govern.

7. The revised Trustee Act should provide that Recommendations 2 to 5
apply to any imperfect trust provision, except an imperfect trust provision

that, before the revised Act comes into force, was declared to be invalid

by a court of competent jurisdiction, or pursuant to which property, or

income arising from property, was paid or conveyed to, or applied for

the benefit of, one or more persons who would have been entitled by
reason of the invalidity of the imperfect trust provision.

8. The revised Trustee Act should contain a provision to the effect that a

trust that is solely for one or more specific non-charitable purposes should

take effect as a power for all purposes, except with regard to any purpose

that is illegal or contrary to public policy.
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9. The revised Trustee Act should provide that a specific purpose under

section 16 of the Perpetuities Act and under the revised Act means a

purpose that, on a proper construction, is certain as the object of a power.

10. The revised Trustee Act should provide that, upon application by the

trustees of a charitable trust, or, in the absence of such trustees, by the

personal representatives of a testamentary donor, the court may amend,
replace, delete, or otherwise vary any term of the trust or enlarge the

powers of the trustees to administer the trust, if the court finds

(a) that any impracticability, impossibility or other difficulty has arisen,

whenever it arose, that hinders or prevents the carrying out of the

intention of the terms of the trust; or

(b) that a variation of the terms of the trust or an enlargement of the

powers of the trustees would facilitate the carrying out of the intent

of the terms of the trust.

1 1

.

The revised Trustee Act should provide that, for the purposes of any

variation of the terms of a charitable trust, it is irrelevant whether the

donor had a particular or general charitable intent. However, where an

instrument of gift expressly provides for a gift over or a reversion in the

event of the lapse or other failure of a charitable object, the gift over or

reversion, if otherwise valid, should take effect.

12. For the purpose of a variation of a charitable trust, the court should be

required to approve or select one or more purposes as close as is

practicable or reasonable to the original or previously varied purpose or

purposes.

13. With respect to public appeals, the revised Trustee Act should provide

that, where as a result of an appeal to the public for support of any one

or more objects, whether charitable or otherwise, any property is held

by trustees for such object or objects. Recommendations 10, 11, and

1 2 apply, mutatis mutandis, except that the object or objects when varied

by the court should be exclusively charitable.

14. The revised Trustee Act should provide that, if a donor is identifiable

and if he indicated in writing at the time he made the donation that, in

the event of any inability of the trustees to expend the trust property

upon the one or more objects of the trust, his donation, or the unex-

pended portion thereof, shall be returned to him, the trustees must,

before an application is made to the court to vary the trust, return the

donation, or a pro rata portion thereof, less a reasonable deduction to

meet the proper expenses of the trustees in connection with the donation.

15. The revised Trustee Act should provide that no order shall be made by

the court to vary the terms of a charitable trust or to enlarge the admin-

istrative powers of trustees or with respect to surplus moneys from

public appeals unless notice has been given to the Public Trustee at least

one month prior to the application to the court.

* See, however, the dissent, in part, of Dr. Derek Mendes da Costa, Q.C., Chairman of

the Commission, supra, note 191 .
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' REPORT ON HUMAN ARTIFICIAL REPRODUCTION AND
RELATED MATTERS (1985)

The Attorney General requested the Commission to consider the

legal issues relating to the new artificial conception technologies.

The report is concerned with four basic procedures: (1) artificial

insemination; (2) in vitro fertilization; (3) in vivo fertilization and embryo

transfer; and (4) "surrogate motherhood".

In the first substantive chapter of the report, the Commission

discusses the incidence and causes of infertility and the conventional and

non-conventional medical responses to it. Chapter 3 discusses the present

law in Ontario and the case for reform. It canvasses such topics as:

artificial conception services as the "practice of medicine"; eligibility for

participation in an artificial conception programme; the donation of

gametes; sperm banks; the legal status of artificially conceived children;

medical records; research and experimentation on human genetic material;

and surrogate motherhood.

Chapter 4 of the report outlines the basic alternative approaches to

reform: the "private ordering" approach and the "state regulation"

approach. In chapter 5 the report briefly describes reform and proposals

for reform in other jurisdictions. Finally, chapter 6 sets forth the

Commission's recommendations. The chapter is divided into four main

sections, dealing with the propriety of the new technologies, general

proposals for reform, proposals relating to the embryo outside the body,

\ and surrogate motherhood.
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REPORT ON HUMAN ARTIFICIAL REPRODUCTION AND RELATED
MATTERS (1985)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

THE PROPRIETY OF ARTIFICIAL CONCEPTION TECHNOLOGIES

1. Artificial conception technologies, that is, artificial insemination, in vitro

fertilization, and in vivo fertilization followed by lavage, should continue
to be available and accepted as legitimate techniques to be used (except
where a fertile and genetically healthy single woman receives treatment:

see Recommendation 5) where medically necessary to circumvent the

effects of infertility and genetic impairment.

2. (1) The use of the new artificial conception technologies should be
subject to the recommendations proposed below.

(2) Unless otherwise stated, the recommendations proposed below should
not apply to artificial insemination where the sperm used is that of the

recipient woman's husband or partner (A.I.H.).

GENERAL RECOMMENDATIONS FOR REFORM

3. Legislation should expressly provide that artificial conception procedures,

that is, artificial insemination (including A.I.H.), in vitro fertilization, and

in vivo fertilization followed by lavage, constitute the "practice of

medicine" under the Health Disciplines Act.

4. Physicians should not be required to obtain a special licence or to practise

in a specially licensed health facility in order to perform artificial

conception procedures.

* 5. Eligibility to participate in an artificial conception programme should be

limited to stable single women and to stable men and stable women in

stable marital or nonmarital unions.

6. The proposed criteria for participation in an artificial conception pro-

gramme (see Recommendation 5) should be set out in regulations made
under the Health Disciplines Act.

7. Given the present variety of means by which grievances may be redressed,

no additional or different means of challenge or appeal should be made
available to a person who is denied access to artificial conception services.

8. Subject to Recommendation 9, legislation should remain silent on criteria

for the selection of gamete donors. Questions of reproductive history,

marital status, and genetic and other medical status should be left to

professional standards to be set by the medical profession.

Dr. H. Allan Leal, O.C. , Q.C., Vice Chairman of the Commission, dissents from this

recommendation: see Vice Chairman's Dissent, at page 287 of this Report.
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9. Having regard to recent federal initiatives respecting the setting of

standards for donor selection, at least in the context of licensed sperm

banks, and in the belief that such standards should be uniform across

Canada, there should be consultation between the provincial governments

and the federal government so that such uniformity may be furthered.

10. The issue of sperm donation by minors should be left to the general law,

which now permits such donation.

11. (1) Minors should be prohibited from undergoing any procedure under-

taken deliberately to donate ova.

(2) However, so long as they have given their free and adequately

informed consent (see Recommendation 12), minors should not be

prohibited from donating ova acquired indirectly as a result of

therapeutic surgery, such as a hysterectomy.

12. Legislation should expressly require a donor's free and adequately

informed consent as a precondition to the donation or use of his or her

gametes.

13. At the time of donation, a donor should be entitled to restrict the use of the

donated gamete to a specified purpose. Such a restriction should continue

in effect even after the gamete has been used in a fertilization procedure,

unless, prior to fertilization, the donor has altered the specified purpose or

has indicated that the restriction is no longer to apply.

14. (1) After donation, but prior to the use of their gametes in a fertilization

procedure, donors should be entitled either to require their donation

to be wasted or returned to them, so that the gametes may not be used

for artificial conception, research, or any other purpose.

(2) A donor's consent to the donation of his or her gametes, given at the

time of donation, should remain of legal effect until withdrawn or

otherwise altered (see paragraph (1) and Recommendation 13), so

that a fresh consent should not be required at each time the gametes

are used.

15. (1) Donors of sperm should be allowed to be paid their reasonable

expenses. Such payment should be based roughly upon the time and

inconvenience involved in the initial screening with a view to

recruitment into donor programmes, and the periodic follow-up

checking while remaining active donors. However, payment for

"discomfort" should not be available. The sum paid should not be so

great as to be an incentive to deceive, nor so great as unduly to

burden a clinic having to pay for the time of applicants it rejects. In

Ontario, existing payments tend to fall within the $25-$50 range,

which is acceptable.

(2) The same principles as those proposed in paragraph (1) should be

applied to ovum donors, although payments may prove to be greater

where ovum recovery involves invasive procedures, such as laparos-

copy, or where a woman's naturally released ovum is recovered

nonsurgically, by means of in vivo fertilization and lavage.

)
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16. The frequency of employment of individual gamete donors should be left

to the professional judgment and ethics of medical practitioners and to the

preference of participants in artificial conception programmes.

17. (1) Gamete banks, that is, banks that buy and sell sperm, ova, and

embryos, should be permitted to operate on a commercial basis.

However, they should be allowed to operate only under licence and

under stringent regulations setting standards of operation, with

respect, for example, to payment by users to defray reasonable costs

and, perhaps, to provide a reasonable profit. They should be operated

subject to public accountability or under the auspices of a public

organization, preferably on the model of the Canadian Red Cross

Society blood donor clinics.

(2) Having regard to the recent federal initiatives respecting the licensing

of sperm banks, there should be consultation between the provincial

governments and the federal government so that the goal of uniform-

ity of standards across Canada may be furthered. (See, also, Recom-

mendation 9.)

(3) Licensed gamete banks should be prohibited from supplying gametes

or embryos to any person or agency other than a licensed physician, a

hospital or other approved health care facility, or another licensed

gamete bank.

18. (1) The use of gametes and embryos imported from outside Ontario

should be permitted but should conform to the standards governing

gamete banks in the Province. (See Recommendation 17.)

(2) Having regard to recent federal initiatives in this general area, there

should be consultation between the provincial governments and the

federal government to ensure that uniform standards in regard to

importation of gametes and embryos are established for the whole of

Canada. (See, also, Recommendations 9 and 17(2).)

19. (1) For all purposes, a woman bearing a child through artificial concep-

tion in order to rear it should be conclusively deemed to be the child's

legal mother, and the woman's husband or male partner who consents

to the initiation of the artificial conception procedure or procedures

(having regard to paragraph (3)) should be conclusively deemed to be

the child's legal father.

(2) A donor of sperm or an ovum should have no legal relationship to the

child arising from the fact of donation; in other words, a donor should

have no parental rights or duties regarding the artificially conceived

child.

(3) The consent of the husband or partner (referred to in paragraph (1))

should be presumed as a matter of law. However, this presumption

should be rebuttable at his instance or at the instance of another

person with a legitimate interest.

(4) The proposed legislation respecting the status and legal parentage of

artificially conceived children should be retroactive in effect.



61-5

•

I

20. With respect to registration of the birth of an artificially conceived child,

(a) in the case of artificial conception with donor gametes, the

woman who bears and intends to rear the child should be

registered as the child's mother, and the mother's spouse or

partner who, under Recommendation 19(1), is deemed to be the

natural father, should be registered as the child's father.

(b) the gamete donor should not be named in the register of births,

nor should the fact of artificial conception appear in such

register.

(c) where a woman gives birth to a child conceived posthumously

by means of her deceased husband's or partner's preserved

sperm, the woman should be entitled to register the birth

showing the deceased as the father of the child.

21. (1) A child conceived artificially with donor gametes

(a) should acquire inheritance rights to the estates of those persons

who are legally recognized as his or her parents (see Recom-

mendation 19), and to the estates of others as if the child was the

natural child of such parents, unless the contrary is expressed by

the testator, and

(b) should have no inheritance rights through the gamete donor,

unless the donor expressly provides for the child in his or her

will.

(2) A child conceived posthumously with the sperm of the mother's

husband or partner

(a) should be entitled to inheritance rights in respect of any undis-

tributed estate once the child is born or is en ventre sa mere, as

if the child were conceived while the husband or partner was

alive, and

(b) should be entitled to inheritance rights where the child is born or

is en ventre sa mere when the time for the ascertainment of

possible beneficiaries arrives.

22. (1) Subject to the recommendations that follow, no specific legislation or

rules dealing with medical records relating to the provision of

artificial conception services should be enacted or established.

(2) In order to ensure that the legislation and other guidelines respecting

medical records are as comprehensive as possible, particularly in

light of the proposal to be made in paragraph (3) concerning a system

of linkage between donors and recipients, the relevant statutes,

regulations, and professional rules should be amended to make it clear

that gamete donors are patients for the purposes of record keeping.

(3) Pursuant to the power given to the Council of the College of

Physicians and Surgeons of Ontario under section 50 of the Health

Disciplines Act, and subject to the approval of the Lieutenant Gover-

nor in Council and the prior review of the Minister of Health, the

I
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Council should make regulations that would establish a system of

record keeping permitting doctors to link gamete donors with recipi-

ents, subject, however, to paragraph (4).

(4) Anonymity concerning the identity of all parties involved in artificial

conception — the donor, the recipient, her spouse or partner (if any),

and the child — should be preserved in the medical records.

(5) (a) Where a genetic or transmissible defect or disease in a donor or

a donor's child becomes known to a doctor, the doctor should be

under a duty, imposed by regulations governing the medical

profession, to make all reasonable efforts to report all relevant

information to any person whose health and welfare the doctor

reasonably believes may be affected by it.

(b) Sanctions for the failure to abide by such a regulation should lie

in potential civil liability in negligence and in the "professional

misconduct" regulations under the Health Disciplines Act,

rather than in a specific new penalty.

(6) There should be no positive duty on artificial conception practitioners

to take steps to ascertain whether conception and birth have taken

place or to ascertain the medical status of any child. However, should

it be thought necessary or desirable to deal more formally with this

matter, any legal obligation to follow up the outcome of artificial

conception treatment should be incorporated in the regulations gov-

erning the medical profession under the Health Disciplines Act.

(7) (a) The decision to disclose to the child the nature of its biological

origins or parentage should not be regulated or dealt with by

legislation or other formal rules.

(b) The decision concerning access to medical records by the parties

involved — the woman, her husband or partner (if any), the

child, and the donor — should be left to individual members of

the medical profession. However, under no circumstances should

any doctor or other person disclose information that could in any

way identify the parties.

23. It should be made a provincial offence knowingly to conceal or misrepre-

sent information in offering or agreeing to donate gametes for artificial

conception purposes.

24. Legislation should provide that principles of strict liability, and particu-

larly the implied warranties of merchantable quality and fitness for

purpose, should not be applied to the direct or indirect donation or supply

of gametes or embryos; rather, recovery in such a transaction should be

dependent upon general principles of the law of negligence.

25. The claims by a parent known as wrongful conception and wrongful birth

claims, and the claims by a child known as wrongful life and dissatisfied

life claims, should not be resolved in a study on human artificial

reproduction. Rather, these claims should be the subject of a separate
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study, in the context of tort law generally, so that an integrated jurispru-

dence in the area may be adequately developed.

PROPOSALS RELATING TO THE FERTILIZED OVUM
OUTSIDE THE BODY

26. There should be no prohibition of the practice of transferring multiple

fertilized ova to a woman, regardless of whether the ova are her own or are

donated, and, where the ova are donated, regardless of whether a single

donor or different donors are used.

27. (1) (a) A fertilized ovum outside the body, produced with the gametes

of the intended recipient and her husband or partner, should be

under the joint legal control of the man and woman.

(b) Where one of the couple dies, legal control of the fertilized

ovum should pass to the survivor. If both should die, control

should pass to the physician, clinic, gamete bank, or other

authority that has actual possession of the ovum.

(c) Where the couple cannot agree concerning the use or disposition

of the fertilized ovum, legal control should pass to the physician,

clinic, gamete bank, or other authority that has actual possession

of the ovum.

(2) Subject to Recommendation 13, concerning the case where a gamete

donor has imposed a restriction on the use of his or her gamete,

(a) a gamete donor should have no right in law to control the use or

disposition of a fertilized ovum to which he or she has contrib-

uted genetic material;

(b) where a fertilized ovum has been produced from donated sperm

and a donated ovum, and is not to be transferred to the woman
for whom it was originally intended, legal control over the

fertilized ovum should reside in the physician, clinic, gamete

bank, or other authority that has actual possession of the ovum;
and

(c) where a fertilized ovum has been produced by a donor gamete

and a gamete from one spouse or partner of a couple for whom
the ovum was originally intended, and is not to be transferred to

the woman for whom it was originally intended, legal control

over the fertilized ovum should reside in that spouse or partner

alone.

28. Legislation should not be enacted to deal with whether a woman or couple

should be entitled to obtain information concerning the sex of a fertilized

ovum intended to be transferred to the woman.

29. (1) Research and experimentation on a fertilized ovum outside the body
should be permitted, subject to the recommendations that follow.

(2) Research and experimentation involving a fertilized ovum outside the

•
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body should be restricted to research centres approved by the Minis-

try of Health.

(3) A research centre should be entitled to be approved only where it has

established an ethical review committee for the internal screening of

research projects. The Ministry of Health should develop minimum
requirements respecting the composition and operation of ethical

review committees in research institutions.

30. A fertilized ovum that has been the subject of experimentation that has no

direct therapeutic purpose in relation to the ovum should not be trans-

ferred to a woman.

31. Having regard to the information now available to medical science respect-

ing embryonic development, regulations should provide that no fertilized

ovum outside the body should be allowed to develop beyond fourteen days

after fertilization. Should the state of medical knowledge at some future

date indicate that the fourteen day period is not appropriate, by being

either too short or too long, the regulations should be amended.

32. There should be a maximum of ten years for the cryopreservation or

similar storage of a fertilized ovum, after which time the storage authority

should be under a duty to have the ovum wasted.

33. The question whether, having regard to the rule against perpetuities, a

testator should be able to bind property by relation to the birth of a child

from a fertilized ovum in cryopreservation at the time of the testator's

death (and, therefore, whether such an ovum is a "life in being" under the

rule) should be left to judicial, not legislative, resolution.

SURROGATE MOTHERHOOD
* 34. Legislation should be enacted to establish a regulatory scheme governing

surrogate motherhood arrangements.

35. Before an artificial conception procedure may be employed in furtherance

of a surrogate motherhood arrangement, the approval of the Provincial

Court (Family Division) or the Unified Family Court should be obtained in

accordance with the proposals made below.

36. All surrogate motherhood agreements should be in writing. The court

should be required to approve the terms of the agreement and to ensure

that they adequately protect the child and the parties and are not inequitable

or unconscionable.

37. On the hearing of the application for approval of a surrogate motherhood

arrangement, the court should be required to assess the suitability of the

prospective parents for participation in such an arrangement.

38. Before the court approves a surrogate motherhood arrangement, the

prospective parents should be required to satisfy the court that there is a

Dr. H. Allan Leal, O.C., Q.C., Vice Chairman of the Commission, dissents from this

recommendation: see Vice Chairman's Dissent, at page 287 of this Report.
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medical need (hat is not amenable to alleviation by other available means,

including the artificial conception technologies.

' 39. The availability of surrogate motherhood to prospective parents should not

be restricted on an a priori basis, but should depend on an assessment of

the prospective parents by the court according to legislated standards. The

court should be required to be satisfied that the intended child will be

provided with an adequate upbringing; in making this determination, the

court should be required to consider all relevant factors, including the

marital status of the prospective parents, the stability of their union, and

their individual stability.

40. Where a donated gamete is to be used in a surrogate motherhood

arrangement from a donor who is neither the prospective surrogate mother

nor a prospective social parent of the intended child, the treatment of the

donor should be governed by the previously recommended provisions

concerning gamete donors.

'41. There should be no restriction on the eligibility of women to serve as

surrogate mothers, so long as they have reached the age of majority at the

date of the application for court approval of their participation in a

surrogate motherhood arrangement.

42. On the hearing of the application for approval of a surrogate motherhood

arrangement, the court should be required to assess the suitability of the

prospective surrogate mother.

43. In assessing the suitability of a prospective surrogate mother, the court

should consider, among other factors, her physical and mental health, her

marital and domestic circumstances, the opinion of her spouse or partner,

if any, and the likely effects of her participation in a surrogate motherhood

arrangement upon existing children under her care.

44. The question of the standard of proof for approval of surrogate motherhood

arrangements should be left to the courts responsible for determining the

matter.

45. The surrogate mother should be a co-applicant in proceedings to approve a

surrogate motherhood arrangement, but should not be required to be in

attendance at the hearing of the application in every case. The surrogate

mother should receive separate legal representation.

46. In order to minimize uncertainty concerning a child's parentage upon

birth, the court should require that information relating to the blood type

and other relevant biological characteristics of the surrogate mother, her

husband or partner, if any, and the persons who produced the gametes

involved should be placed before it prior to approval of the surrogate

motherhood arrangement.

Dr. H. Allan Leal, O.C., Q.C., Vice Chairman of the Commission, disagrees with this

recommendation: see supra, ch. 6, note 345.

Dr. H. Allan Leal, O.C., Q.C., Vice Chairman of the Commission, disagrees with this

recommendation: see supra, ch. 6, note 350.

)
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47. Notice of an application to the court for approval of a surrogate mother-

hood arrangement should be served upon the appropriate children's aid

society, and the society should have standing to attend at the hearing of the

application. However, a children's aid society should intervene only where

its records disclose information demonstrating the unsuitability of either

the surrogate mother or the prospective social parents for participation in

the surrogate motherhood arrangement.

48. The anonymity of the prospective social parents and the surrogate mother

and the confidentiality of court records pertaining to surrogate motherhood

proceedings should be preserved. The application should be heard and

determined in camera, the court records should be sealed, and access to

the records should be granted only upon judicial approval for good reason.

49. A child born pursuant to an approved surrogate motherhood arrangement

should be surrendered immediately upon birth to the social parents. Where

a surrogate mother refuses to transfer the child, the court should order that

the child be delivered to the social parents. In addition, where the court is

satisfied that the surrogate mother intends to refuse to surrender the child

upon birth, it should be empowered, prior to the birth of the child, to

make an order for transfer of custody upon birth.

50. Where, following approval of a surrogate motherhood arrangement, there

has been a change in circumstances, or new information has become

available, indicating that the approved social parents are unsuitable to

receive the child, the surrogate mother or the children's aid society should

be permitted to apply, at any time prior to the date of the birth of the child,

for a review of the approval of the surrogate motherhood arrangement, and

the judge should be empowered to rescind the agreement.

'51. Legislation should provide that no payment may be made in relation to a

surrogate motherhood arrangement without the prior approval of the court.

52. In light of Recommendation 56, to the effect that, upon the birth of a child

pursuant to an approved surrogate motherhood arrangement, the social

parents will be the parents of the child for all legal purposes, legislation

should not require that surrogate motherhood agreements contain special

provisions dealing with legal responsibility for a handicapped child that is

born pursuant to a surrogate motherhood agreement.

53. The court should be required to ensure that a surrogate motherhood

agreement contains adequate provision dealing with the allocation of the

power of decision relating to the medical care of a newborn handicapped

child, and with the nature of that decision.

54. The matter of spontaneous abortion during a surrogate pregnancy should

be left to agreement between the parties, as should the possibility that

conditions may arise that justify a therapeutic abortion in accordance with

the Criminal Code.

55. (1) The parties to a surrogate motherhood agreement should be free to

Dr. H. Allan Leal, O.C., Q.C., Vice Chairman of the Commission, disagrees in part

with this recommendation: see supra, ch. 6, note 381.
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include in the agreement terms of their choosing; however, they

should be required to consider, and to agree upon a resolution of, the

following issues:

(a) health and life insurance protection for the prospective surrogate

mother;

(b) arrangements for the child should the intended social father or

mother, or both, die before the birth of the child;

(c) arrangements for the child should the intended social parents

cease to live together as a couple;

(d) circumstances regarding the particular manner in which imme-

diate surrender of the child to the social parents is to be

effected;

(e) the right, if any, of the surrogate mother to obtain information

respecting, or to have contact with, the child after surrender;

(f) prenatal restrictions upon the surrogate mother's activities before

and after conception, including dietary obligations; and

(g) conditions under which prenatal screening of the child may be

justified or required, for example, by ultrasound, fetoscopy or

amniocentesis.

(2) Provided that the parties have considered each issue, they need not be

required by the court to include in the agreement a term relating to

that issue.

56. Upon the birth of a child pursuant to an approved surrogate motherhood

arrangement, the social parents should be recognized as the parents of the

child for all legal purposes, and the surrogate mother should have no legal

relationship to the child.

57. Where a child is born prematurely, after an application by the surrogate

mother or the children's aid society to review the surrogate motherhood

arrangement (see Recommendation 50), but before the court has deter-

mined the matter, the court should have the power to make an order that

the social parents are not to be recognized in law as the parents of the

child.

58. The birth of a child pursuant to an approved surrogate motherhood

arrangement should be registered under the Vital Statistics Act, showing

the social parents as the mother and father. The surrogate mother should

not be named in the register of births; nor should the fact that the child has

been born to a surrogate mother appear in the register.

59. Children bom pursuant to an approved surrogate motherhood arrangement

should acquire inheritance rights through the approved parents. The child

should have no inheritance rights against the estate of the surrogate mother

simply by virtue of the biological relationship.

60. The Ministry of Community and Social Services should be required to

regulate any agencies that arrange surrogate motherhood agreements.

I
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51. Where a woman undergoes in vivo fertilization of an ovum intended for

donation and becomes pregnant, she and the intended social parents should

be able to apply to the court for approval of a surrogate motherhood

arrangement in accordance with our previous recommendations. In

approving the arrangement, the court should be empowered to determine

unresolved terms of the agreement where all parties have approved the

terms in principle, but have been unable to settle the details thereof by the

time that the application for approval is presented.

62. Where an approved surrogate mother who is the intended recipient of a

fertilized ovum becomes unavailable, there should be a summary proce-

dure for the approval of a replacement surrogate mother where this is

necessary to secure transfer of the fertilized ovum in order to avoid its

wastage.

63. For the initial period during which surrogate motherhood agreements are

regulated by statute, no specific provision should be enacted to address the

question of such agreements made outside Ontario and intended for

implementation in the Province.

64. No legislation need be enacted concerning the maintenance of medical

records specifically in the context of surrogate motherhood. Rather, the

previous recommendations dealing with medical records relating to the

provision of artificial conception services should apply (see Recommenda-
tion 22).

65. A penalty of a fine should be provided for participation in a surrogate

motherhood arrangement where it is known or believed that the arrange-

ment is intended to evade the proposed regulatory scheme. However,

where a professional whose assistance is sought is confronted with a fait

accompli — for example, where an obstetrician is asked to deliver a

pregnant surrogate mother's baby — he or she should not be subject to the

proposed penalty for giving such assistance.

66. (1) Social parents who acquire custody of children born pursuant to

unapproved surrogate motherhood arrangements should be allowed to

utilize existing procedures, as modified by paragraph (2), to establish

their parentage in law after the fact.

(2) Where social parents seek an adoption order in relation to a child

who is born pursuant to an unapproved surrogate motherhood

arrangement and transferred to them, notice of the application should

be served upon the appropriate children's aid society. Upon receipt of

the notice, the children's aid society should be required to conduct a

homestudy and submit to the court a report in relation thereto.

FURTHER REVIEW

67. Five years after the recommended regulatory regime has been imple-

mented in whole or in part, a review of all aspects of the regime should be

undertaken by an appropriate governmental body.
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' REPORT ON POLITICAL ACTIVITY, PUBLIC COMMENT
AND DISCLOSURE BY CROWN EMPLOYEES (1986)

The Commission was asked by the Attorney General to inquire into

and report on the law relating to the ability of Crown employees to speak

out on public issues or take part in political activity.

Chapter 2 of the report describes the doctrine of political neutrality,

which underlies the current restrictions on political activity and public

comment by public servants.

Chapter 3 deals with the present Ontario law governing the right of

public servants to engage in political activity and public comment

concerning government policy, and the duties of public servants with

\
respect to the confidentiality of government information.

Chapter 4 contains a comparative analysis of the law in a number of

other jurisdictions as it relates to political activity and public comment by

public servants and confidentiality of government information.

Chapter 5 examines the case for reform of the existing law and

describes the approach the Commission adopts in formulating its

recommendations. The Commission's conclusions and recommendations

are set out in chapter 6.
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REPORT ON POLITICAL ACTIVITY, PUBLIC COMMENT AND
DISCLOSURE BY CROWN EMPLOYEES (1986)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

GENERAL RECOMMENDATIONS FOR REFORM

1. (1) For employees covered by the Crown Employees Collective

Bargaining Act there should be a statutory right of arbitration

before the Grievance Settlement Board concerning issues relating to

political activity, critical comment, and disclosure of government

information.

(2) The proposed right of arbitration should not depend upon the

provisions of any collective agreement, but should be an

independent right much like the current right to arbitration in

respect of discipline, classification, and evaluation grievances.

(3) A parallel statutory right of arbitration before the Public Service

Grievance Board should be available to Crown employees who are

not covered by the Crown Employees Collective Bargaining Act.

(4) All Crown employees to be affected by our recommendations

should have access to the Grievance Settlement Board or the Public

Service Grievance Board, as the case may be, in order to determine

any issues relating to the interpretation of the proposed rules. This

right of access should be available whether or not disciplinary

proceedings are involved. In addition, all Crown employees who
are entitled at present to bring a grievance in relation to a dismissal

should be entitled to grieve any disciplinary action arising from the

application of the proposed rules.

2. (1) As part of the process of amending the law, a careful study should

be made of all Crown agencies, with a view to identifying those

agencies that serve the Crown in capacities so dissimilar to the

public service itself as to justify the exclusion of their employees

from some or all of the rules to be proposed in relation to political

activity, critical comment, and disclosure of information.

(2) The rules proposed should apply to all persons now included within

the definition of "Crown employee" under the Public Service Act,

as well as employees of Ontario Hydro and the Ontario Northland

Transportation Commission, except for employees of those

agencies, including the agencies mentioned above, identified for

exclusion pursuant to the review recommended in paragraph (1),

and except for members of the Ontario Provincial Police (see

Recommendation 9).

3. (1) An Office of Special Counsel should be created.

(2) Solicitor-client privilege should apply to all communications

between the Special Counsel and Crown employees.
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(3) The Special Counsel should be appointed by the Lieutenant

Governor in Council on the address of the Legislative Assembly so

that the Special Counsel would be an officer of the Legislature,

reporting to, and funded by, the Legislature much as the Office of

the Ombudsman now is.

The integrity of the merit system should be preserved, and the necessary

measures taken, to guarantee that appointments, promotions, and

evaluations take place under guidelines that ensure that only proper

considerations will be taken into account, and that political allegiances

will be grounds neither for preference nor for discrimination.

RULES REGARDING POLITICAL ACTIVITY AND CRITICAL
COMMENT

Categorization of Crown Employees for the purpose of
restrictions on political activity and critical comment

5. For the purpose of restricting political activity and critical comment, the

public service should be divided into the following two categories:

(a) a politically restricted category, comprising those employees

\
who satisfy the specified criteria (see Recommendation 6); and

(b) a category comprising all other Crown employees, the

members of which are free to engage in political activity and

critical comment, subject to certain restrictions relating to

candidature and certain standards of conduct (see

Recommendations 14, 17, and 21 et seq.).

6. The restricted category should be composed of the following:

(a) persons employed in line management positions in the public

service, from the deputy head of a ministry or chief executive

officer of an agency, to the level of a branch director in a

ministry, or the equivalent position carrying similar

responsibility in an agency;

(b) persons directly involved in the administration of justice in

such a way as to affect individual citizens in their liberty or

property, including:

(i) Provincial Court Judges;

(ii) All members of the legal profession employed in a

professional capacity and engaged in representing the

Crown before the courts, agencies, boards, and

commissions; and lay persons performing similar

functions before agencies, boards, and commissions;

(iii) Registrars of the Provincial Courts, District Courts,

and all levels of the Supreme Court, including Local

Registrars;
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(iv) Sheriffs, and Bailiffs of the Provincial Court (Civil

Division);

(v) Justices of the Peace;

(vi) Masters of the Supreme Court; and

(vii) Chairmen, Vice Chairmen, Registrars, and members

of all permanent agencies, boards, and commissions

exercising adjudicative functions, except members

who are expressly appointed to be representative of a

particular interest where such members cannot

exercise the tribunal's jurisdiction alone;

(c) Crown employees who are directly involved in the formulation

of objectives and policy in relation to the development and

administration of programmes of the government or an agency

of the Crown, or in the formulation of budgets of the

government or an agency of the Crown;

(d) persons employed in a position confidential to the Lieutenant

Governor, the Executive Council, a minister of the Crown, a

judge of a Provincial or District Court or of the Supreme

Court, the deputy head of a ministry or the chief executive

officer of any agency of the Crown, and any adjudicative

board, agency or commission in relation to its adjudicative

functions; and

(e) Crown employees whose primary job function is to act in a

public representative capacity as official spokespersons in the

interests of the Crown or of an agency of the Crown.

7. Where membership in the restricted category is determined by means of

the exercise of judgment involving the application of specified criteria,

that judgment should be exercised initially by the public service itself, at

the instance of the deputy head or chief executive officer.

8. (1) No employee should be considered to be in the restricted category

until he or she has been notified in writing of membership in that

category by the person authorized to make such designations.

(2) An individual designated as being a member of the restricted

category should have a right of appeal to one of the public service

appeal boards already established for the purpose of dealing with

other employment rights and obligations (see Recommendation 1).

(3) The decision of the public service appeal board should be final and

binding on both the Crown and the individual Crown employee,

subject only to the usual judicial review procedures.

(4) All postings and advertisements of jobs in the restricted category

should carry a notice to the effect that the position falls within the

restricted category and that the position will involve certain

restrictions on political activity and critical comment.

9. Members of the Ontario Provincial Police now covered by Schedule 2 of



62-5

I

the regulations passed under the Public Service Act should be

transferred, by statutory amendment, to coverage under the regulations

passed under the Police Act. It may be that further consideration should

be givento the appropriateness of political restrictions on the police, but

such consideration is beyond the scope of this Reference.

10. Notwithstanding the criteria for inclusion in the restricted category (see

Recommendation 6), the restricted category should not include the

members of a minister's political staff.

political restrictions applicable to the restricted
Category

11. ( 1 ) Members of the restricted category should be permitted to engage in

municipal political activity, subject to the following:

(a) the restrictions now set out in section 11 of the Public Service

Act, that is:

(i) the candidacy, service or activity should not interfere

with the performance of the employee's duties as a

Crown employee;

(ii) the candidacy, service or activity should not conflict

\ with the interests of the Crown; and

(iii) the candidacy, service or activity should not be in

affiliation with or sponsored by a provincial or federal

political party; and

(b) obtaining prior permission from an authority designated for that

purpose.

(2) Where permission is refused, the authority should be required to

give reasons for such refusal.

(3) The refusal should be appealable to the appropriate appeal board

(see Recommendation 1), whose decision should be final and

binding, subject to the usual judicial review procedures.

12. The prohibitions proposed in Recommendation 13 should apply to

political activity at both the federal and provincial level.

13. Crown employees in the restricted category should be prohibited from

engaging in the following political activities:

(a) candidature in a provincial or federal election or serving as an

elected representative in the legislature of any province or in

the Parliament of Canada, unless the employee first resigns

from Crown employment;

(b) soliciting funds for a federal or provincial political party or

candidate;

(c) associating his or her position in the service of the Crown with

any political activity; and
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(d) canvassing on behalf of or otherwise actively working in

support of a provincial or federal political party or candidate

during an election or at any other time.

Candidacy in a federal or Provincial election by Crown
Employees not in the restricted Category

14. (1) Crown employees not in the restricted category who wish to accept

a nomination for a federal or provincial political office and run for

that office should be required to take a leave of absence.

(2) The leave of absence should be without pay, but there should be no

loss of seniority or service credits.

(3) Candidates nominated after the issuance of the election writ should

be required to commence the leave of absence upon nomination.

(4) Candidates nominated prior to the issuance of the election writ

should have the option of commencing the leave of absence as soon

as they are nominated, but they should be required to commence the

leave of absence as soon as the writs are issued.

(5) The leave of absence should extend, at the employee's option, for a

short period after election day, and a defeated candidate should be

granted an extension sufficient to permit a recount or other appeal

procedures to be carried out if necessary.

(6) Where an employee is not elected, the employee should be entitled

to return to work and should be treated for all purposes as if he or

she had been employed in the public service for the full period of

the leave of absence, except for the loss of pay during that period.

(7) The present statutory provisions for resignation and reinstatement in

employment of an employee elected to a federal or provincial

office, should be retained. However, an employee returning to a

position in the service of the Crown should be entitled to count the

period of time served in an elective office towards seniority and

service credits in the public service.

POLITICAL RESTRICTIONS APPLICABLE TO ALL CROWN EMPLOYEES

15. It should be provided by statute that no Crown employee shall be in any

manner compelled to take part in any political undertaking, or to make
any contribution to any political party, or be in any manner threatened

or discriminated against for refusing to take part in any political

undertaking or for refusing to make any contribution.

16. A code of conduct, governing the conduct of all Crown employees in

relation to political activity, should be enacted by statute.

17. The code of conduct should contain the following general restrictions on
the political activity of Crown employees:

(a) a Crown employee, other than a Crown employee on a
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candidacy leave of absence, should not undertake any political

activity during his or her working hours;

(b) a -Crown employee, other than a Crown employee on a

candidacy leave of absence, should not undertake any political

activity at his or her place of employment;

(c) a Crown employee should not undertake any political activity

that in any way amounts to coercion or gives rise to a

reasonable apprehension of coercion by reason of the

employee's position in the service of the Crown;

(d) a Crown employee should not undertake any political activity

that would take improper advantage of the employee's position

in the service of the Crown;

(e) a Crown employee should not engage in any political activity

that produces a direct conflict with the interests of the Crown in

connection with the performance of his or her duties as an

employee; and

(0 a Crown employee should not engage in any political activity

that gives rise to a reasonable apprehension, on the part of the

public, of bias in the making by the employee of any

adjudicative, allocative, or evaluative decision in the course of

his or her duties as an employee.

18. (1) The Crown should be permitted to notify a Crown employee, in

writing, that a particular activity is proscribed under one or more of

the general restrictions, and that disciplinary action will follow if

the employee engages in that activity.

(2) The Crown's notice, and any disciplinary action taken, should be

subject to the grievance and appeal procedures available to the

employee or class of employees affected.

(3) The fact that an activity is undertaken contrary to express notice

should be relevant to the question of penalty.

19. (1) Because of the necessity to make the penalty fit the offence, and to

take into account all the circumstances of each case, section 16 of

the Public Service Act, which effectively deems all breaches of the

restrictions on political activity to be just cause for dismissal,

should be repealed.

(2) The appeal boards should have jurisdiction to impose a penalty

commensurate with the gravity of the offence.

20. (1) Crown employees should be able to seek the advice of the Special

Counsel concerning whether or not a certain course of action will be

likely to offend the law.

(2) At the employee's option, in respect of subsequent disciplinary

action, the Special Counsel's advice should be admissible as a fact

before the tribunal, as evidence that the employee acted in good
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faith, to be considered by the tribunal to whatever extent it is found

to be relevant to the proceeding before it.

Critical Comment by Crown Employees

21. (1) The restrictions on critical comment should apply to critical

comment in the literal sense of the words, importing either

approbation or reprobation.

(2) The restrictions on critical comment by Crown employees should

only apply to comment that is public in the sense that, whether oral

or written, it is disseminated in such a way as to make it clear that

the views expressed are those of the speaker in circumstances where

the speaker is known to be a Crown employee. Therefore, private

or anonymous expressions of opinion should not be restricted; it is

only where the expressions of opinion have a direct and public

impact on the speaker's employment in the service of the Crown
that the restrictions should become operative.

22. A Crown employee in the restricted category should not engage in

critical comment on government policy or government action that

identifies the Crown employee or the comment with a political party.

23. A Crown employee should not engage in critical comment on

government policy or government action where such comment creates a

direct conflict with the interests of the Crown in connection with the

performance of the employee's duties.

24. A Crown employee whose duties include adjudicative, allocative or

evaluative decision-making should not engage in critical comment on

government policy or government action where such comment creates a

reasonable apprehension of bias in the performance of the employee's

duties in relation to such decision-making.

25. A Crown employee should not engage in critical comment on

government policy or government action, or express such critical

comment in such a way, so as to create a reasonable apprehension that

working relationships within the public service involving the employee,

or the employee's ability to perform his duties effectively, will be

significantly impaired.

26. A Crown employee should not engage in critical comment on

government policy or government action that involves the employee's

own ministry or agency, except where the policy or action directly

affects the employee in his or her personal capacity.

27. The restrictions on critical comment should apply only to critical

comment by Crown employees in their private capacities, and not to

employees carrying out their duties as Crown employees.

28. The restrictions on critical comment should be subject to an express

exception for the participation by Crown employees in the lawful

activities of a bargaining agent or employee association.
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29. The procedural approach for the restrictions on critical comment should

be the same as those for the restrictions on political activity.

30. (1) Crown employees should be able to seek advice, in confidence,

from the Special Counsel in relation to any proposed exercise of

critical comment about which the employee is unsure.

(2) At the employee's option, in respect of subsequent disciplinary

action, the Special Counsel's advice should be admissible as a fact

before the tribunal, as evidence that the employee acted in good

faith, to be considered by the tribunal to whatever extent it is found

to be relevant to the proceeding before it.

DISCLOSURE OF GOVERNMENT INFORMATION

General disclosure rules

31. A new statutory regime should be adopted respecting the duty of

confidentiality owed by Crown employees. This regime should make as

explicit as possible the nature and scope of a Crown employee's rights

and obligations concerning the disclosure of government information

that comes to the employee's knowledge or possession by virtue of his

or her employment (see Recommendation 33).

32. The oath of secrecy, administered pursuant to section 10( 1 ) of the Public

Service Act, should be abolished.

33. Subject to the proposals that follow, the law relating to the disclosure of

government information by Crown employees should be governed by

the regime established under the proposed Freedom of Information and

Protection of Individual Privacy Act, J986. That is to say, the right to

determine matters relating to disclosure, including the right to delegate

such authority, should reside in the proper government agency "head",

as envisaged in the proposed Act.

34. Under the regime proposed in Recommendation 33, the common law

duties of loyalty, good faith, and confidentiality, including the common
law defences to actions brought for breach of these duties, should

continue to apply, at least insofar as the common law is not in conflict

with the proposed new statutory disclosure provisions. In other words,

compliance with the proposed scheme should not necessarily be a

defence to an action for breach of the common law duties. (See, also,

Recommendation 38.)

35. With respect to the law governing the disclosure of government

information by Crown employees, there should be no distinction

between information in a "record", as defined in the proposed Freedom

of Information and Protection of Individual Privacy Act, 1986, and

information not in a record, or between information that has been

specifically requested by a member of the public and information that an

employee wishes to divulge on his or her own initiative, without any

request.
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36. No exception to the proposed general disclosure rules should be made

where an employee discloses, in the course of making a public or private

comment, government information that has not been properly authorized

for release to the public under those rules (see Recommendation 33).

WmSTLEBLOWING

37. As an exception to the general rules governing the disclosure of

government information, employees who disclose information allegedly

evidencing serious government wrongdoing should be protected from

disciplinary or other action, in the manner recommended below, where

such disclosure is in the public interest.

38. Where a Crown employee wishes to disclose information allegedly

evidencing serious government wrongdoing, he or she should be entitled

to rely on the Special Counsel procedure recommended below (see

Recommendations 40 et seq.) or to rely on the common law defence to

any subsequent proceeding brought against the employee in respect of

such disclosure.

39. The recommendations respecting whistleblowing should apply equally to

all categories of Crown employees.

40. (1) In addition to the formal procedure recommended below, the

proposed Special Counsel (see Recommendation 3) should have a

purely advisory role. In particular, a Crown employee should be

entitled to seek the advice and guidance of the Special Counsel

where the employee has information that he or she believes

evidences government wrongdoing.

(2) The Special Counsel should be under a duty to advise the employee

concerning such matters as the options available to him or her

should the employee wish to pursue the issue further.

41. A Crown employee should be protected from any disciplinary action

where he or she discloses to the Special Counsel government

information that the employee reasonably believes evidences (1) a

violation of a statute, regulation, or rule; (2) mismanagement, waste of

funds, or abuse of authority; (3) danger to health or safety; or (4) other

wrongdoing of a similar nature, by government or any agency, branch,

division, or employee thereof, in the course of performing any public

function or exercising any power conferred by law, that ought, in the

public interest, to be disclosed.

42. The Special Counsel should not be entitled to initiate further

proceedings, as proposed below, unless the Special Counsel reasonably

believes that the information disclosed by the employee evidences

government wrongdoing that ought, in the public interest, to be

disclosed, having regard to the types of conduct described in

Recommendation 4 1

.

43. (1) Subject to paragraphs (2) and (3), where the Special Counsel

reasonably believes that the employee's information does, in fact,
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evidence government wrongdoing that ought, in the public interest,

to be disclosed, as a general principle the Special Counsel should be

under a duty to require the head of the appropriate agency to

investigate the employee's allegation and, within thirty days, submit

to the Special Counsel a report describing, inter alia, the conduct of

the investigation, whether any wrongdoing was discovered, and

what the head has done or intends to do as a result of the

investigation.

(2) Where the Special Counsel reasonably believes that it would not be

desirable to require the head of the appropriate agency to investigate

the employee's allegation and report back to him or her, because, in

the Special Counsel's view, a proper investigation and report would

not take place or would not result in a proper resolution of the issue,

the Special Counsel should be empowered to disclose the relevant

information to whatever person or body the Special Counsel thinks

appropriate.

(3) Where the Special Counsel believes that the proposed thirty day

period is too long, because, for example, the employee's allegation

involves what the Special Counsel considers to be a matter of

urgency, the Special Counsel should be empowered to require the

head to investigate and report, either orally or in writing, at the

earliest reasonable opportunity.

44. (1) (a) The Special Counsel should be required to maintain a special

file containing the information disclosed to him or her by the

whistleblowing employee and any report submitted by the

agency head.

(b) Subject to the exceptions proposed in paragraph (2), the file

should be open to the public after the Special Counsel receives

the agency head's report or after the expiry of the period during

which the report must be filed (see Recommendation 43).

(c) In no case should the file that is open to the public contain the

name or any other identifying feature of the whistleblowing

employee that would jeopardize his or her anonymity.

(2) (a) After receipt of the agency report or after the expiry of the

period during which the report must be filed, the Special

Counsel should be entitled to refuse to grant public access to

the file where he or she reasonably believes that the employee's

information and any agency report do not, in fact, evidence

government wrongdoing that ought, in the public interest, to be

disclosed.

(b) In making this determination concerning the public interest, the

Special Counsel should be required to have regard to all the

circumstances of the case, including whether the employee's

anonymity would be jeopardized by disclosure.

(c) Where the Special Counsel has forwarded the employee's

information to a person or body other than the agency head (see
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Recommendation 43(2)), the Special Counsel should be

empowered either to refuse to make any information available

to the public in the Special Counsel's file, or to delay such

publication, where he or she reasonably believes that disclosure

would prejudicially affect any criminal or other investigation

undertaken by the police or other body to whom the employee's

information has been sent.

45. Where the Special Counsel reasonably believes that the information

disclosed by the employee or the agency head is of immediate and

significant interest to the public, the Special Counsel should be entitled

to disclose the information to any person or body, as he or she deems

appropriate in all the circumstances.

46. (1) In the context of whistleblowing, a separate set of rules should be

enacted to govern the disclosure of government information that is

confidential under the disclosure rules proposed in

Recommendation 33.

(2) With respect to information disclosed to the Special Counsel by an

employee (see Recommendation 41), where the appropriate agency

head has been notified of the employee's allegation by the Special

Counsel, the head should be under a duty to inform the Special

Counsel, forthwith and in writing, of any determination that he or

she makes that such information is confidential and should not be

disclosed to the public.

(3) Where the head has made the determination referred to in paragraph

(2), neither the Special Counsel nor the employee should be entitled

to disclose further the confidential information. However, the

employee should be entitled to require the Special Counsel to apply

to the court for an order that the information, originally disclosed to

the Special Counsel, should be disclosed to the public (see

Recommendations 47 et seq.).

(4) Where, upon a request by the Special Counsel to report, the head

properly determines that the agency has relevant information that is

confidential and ought not to be disclosed to the Special Counsel,

the head should have the right to

(a) refuse to include this information in his or her report to the

Special Counsel;

(b) disclose the confidential information to the Special Counsel and

to the employee, with the further right to preclude any

subsequent disclosure of the information by the Special Counsel

or the employee; or

(c) disclose the information to the Special Counsel and direct that

there should be no further release to any other person.

(5) In the situations envisaged by paragraph (4), the employee should

be entitled to require the Special Counsel to apply to the court for an
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order that the information should be disclosed to the public (see

Recommendations 47 el seq.).

47. Applications by the Special Counsel for an order that confidential

information be disclosed to the public should be heard by the Supreme

Court of Ontario. However, should the role and powers of the

Information and Privacy Commissioner, to be appointed under the

proposed Freedom of Information and Protection of Individual Privacy

Act, 1986, be altered, so that the Commissioner is given jurisdiction to

exercise wider discretionary powers and to order the disclosure of

information in the "public interest", consideration should be given to

empowering that official to hear applications by the Special Counsel.

48. An appeal from the court's decision respecting the disclosure of

confidential information to the public should lie to the Divisional Court.

A further right of appeal to the Court of Appeal should be granted in any

case that raises a question of public importance.

49. The costs of applications and appeals by the Special Counsel should be

borne by the Province of Ontario.

50. No disciplinary action should be permitted to be taken in respect of

anything done pursuant to a court order.

5 1

.

Where the Special Counsel has brought an application to the court for an

order for disclosure, the court should be empowered

(a) to order the Special Counsel to disclose the information in the

appropriate manner where it considers that the public interest in

disclosure outweighs the governmental interest in keeping the

information confidential;

(b) to examine or hear the information, in camera or otherwise, to

order disclosure of all or part of the information, and to impose

any restrictions or conditions that it thinks appropriate in the

public interest; and

(c) to order that the employee testify as a witness where the court

is satisfied that the need for such testimony outweighs the

employee's need to preserve his or her anonymity.

52. Once the Special Counsel has applied to the court,

(a) the Special Counsel should not be granted any discretionary

powers in respect of the disclosure or non-disclosure of the

information in question, unless expressly ordered by the court;

and

(b) the Special Counsel should not be empowered to discontinue or

withdraw the application, whether on the employee's

instructions or on his or her own initiative.

Sanctions

53. If necessary, Parliament should amend any relevant federal legislation in
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order to ensure that the disclosure of provincial government information

that, under the Commission's proposals, would be lawful, either under

provincial legislation or at common law, is not subject to criminal

sanctions.

54. Bearing in mind the proposals made by the McDonald Commission, in

Canada, and the Franks Committee, in the United Kingdom, concerning

the breadth of the applicable Official Secrets Act, the federal government

should study the disclosure regime proposed by the Commission in

order to determine what criminal sanctions, if any, ought to be imposed

for the disclosure of provincial government information that, under the

Commission's proposals, would be unlawful, either under provincial

law or at common law.

FURTHER REVIEW

55. After the next federal and provincial elections and, in any event, within

five years of implementation of any legislation based upon the

proceeding recommendations, the Ontario Law Reform Commission, or

another independent tribunal, should be instructed to review the

operation of such legislation in order to be assured that the relaxations

reflected in the legislation have not led to a deterioration in the quality of

Ontario's public service, or the public perception of it, nor to the growth

of publicly financed political '•machines".*

See the Memorandum of Reservations by the Hon. Richard A. Bell, supra, 357, at 358.
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REPORT ON AMENDMENT OF THE LAW OF CONTRACT
(1987)

No attempt is made in this report to codify the entire law of

contracts. Rather, the Commission examines areas of contract law that

appeared to be in need of reform. The report is divided into fourteen

chapters, dealing with the following topics: the doctrine of consideration;

the law of formal contracts; third party beneficiaries and privity of

contract; the provisions of the Statute ofFrauds involving writing

requirements relating to contracts or other obligations; unconscionability;

penalty clauses and relief from forfeiture of monies paid; the parol

evidence rule; the doctrine of good faith; minors' contracts; contracts that

infringe public policy; misrepresentation; waiver of conditions; and

mistake and frustration in the law of contract.
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REPORT ON AMENDMENT OF THE LAW OF CONTRACT (1987)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CONSIDERATION

1. Section 16 of the Mercantile Law Amendment Act should be amended to

make it clear that an agreement, whether executed or executory, by an

obligee to accept part performance of an obligation in place of full

performance, as well as an agreement to waive performance of an

obligation, need no consideration to be binding.

2. An agreement under the proposed revised section 16 of the Mercantile

Law Amendment Act should be revocable by the obligee for breach,

unless the breach of the obligation of part performance by the obligor is

merely trivial or technical.

3. A provision similar to section 4.8 of the proposed Sale of Goods Act

should be enacted to provide as follows:

(a) an agreement in good faith modifying a contract should not

require consideration in order to be binding;

(b) an agreement that excludes modification or rescission except by
a signed writing should not be otherwise subject to modification

or rescission but, except as between parties acting in the course

of business, such a requirement on a form supplied by a party

acting in the course of a business should be required to be

signed separately by the other party;

(c) an attempt at modification or rescission that does not satisfy the

requirements of the preceding paragraph or that does not satisfy

any statutory requirement of writing or corroboration should be
capable of operating as a waiver or equitable estoppel; and

(d) where paragraph (c) applies, a party who has waived

compliance with an executory portion of a contract should be
able to retract the waiver by reasonable notification received by
the other party that strict performance will be required of any
term waived unless it would be unjust in view of a material

change in position in reliance on the waiver to allow the waiver

to be retracted. In the case of an equitable estoppel, a similar

principle should apply.

4. A promise made in recognition of a benefit previously received by the

promisor or by any third party from the promisee, should be enforceable

to the extent necessary to prevent unjust enrichment.

5. A promise made in recognition of a benefit previously received by the

promisor or by any third party from the promisee, should not be
enforceable where the promisee conferred the benefit as a gift or where
for other reasons the promisor has not been unjustly enriched.
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6. Promises supported by past consideration, where enforceable, should be

enforceable only to the extent that the value of the promise is not

disproportionate to the benefit.

7. An offer, made by a person in the course of a business, which expressly

provides that it will be held open should not be revocable for lack of

consideration during the time stated or, if no time is stated, for a

reasonable time not to exceed three months.

8. There should be no change in the law relating to firm offers not made in

the course of business; that is, in order to be enforceable, a firm offer,

when made by a non-merchant, should be supported by consideration or

comply with the requisite formalities (See infra, Recommendation 13).

9. A promise that the promisor would reasonably expect to induce action or

forbearance on the part of a promisee or a third person and that does

induce such action or forbearance should be binding if injustice can be

avoided only by enforcing the promise.

10. The remedy granted for breach of a promise inducing reliance should be

limited as justice requires.

11. No special rule should be adopted for the enforceability of charitable

subscriptions or promises to make a marriage settlement.

FORMAL CONTRACTS

12. The seal should be denied all legal effect in the law of contracts.

13. (1) A witnessed signed writing should take the place of the seal for the

purposes of contract law.

(2) A witnessed signed writing should be defined as a writing executed

by the party to be bound in the presence of a witness and signed by

the witness in the presence of the executing party.

14. An action for breach of a promise contained in a witnessed signed

writing should be governed by the same limitation period as that

applicable to contracts generally, that is, six years from the date the

cause of action arose.

15. The Courts ofJustice Act, 1984 should be amended to empower a court,

in any action upon a gratuitous promise where it is determined that

damages could be given for breach of such promise, to grant an

injunction or order specific performance thereof if it considers it proper

to do so, notwithstanding that the promise was gratuitous.

THIRD PARTY BENEFICIARIES AND PRIVITY OF CONTRACT

16. There should be enacted a legislative provision to the effect that

contracts for the benefit of third parties should not be unenforceable for

lack of consideration or want of privity.
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CONTRACTUAL ASPECTS OF THE STATUTE OF FRAUDS

17. The writing requirements in the Statute of Frauds dealing with the

following should be repealed:

(a) promises by executors and administrators to pay damages out

of their own estates;

(b) agreements governed by section 5; and

(c) representations concerning another's credit worthiness.

18. The writing requirement for contracts not to be performed within one

year should be repealed.

19. (1) The existing writing requirements for contracts relating to land

should be repealed subject to a requirement that a contract

concerning land is not enforceable on the evidence of the party

alleging the contract unless such evidence is corroborated by some

other material evidence.

(2) A definition of land should not be included in any provision

requiring corroboration by some other material evidence of any

contract concerning land.

(3) Any further legislation involving writing or other evidentiary

requirements for agreements to lease should be harmonized with the

proposed revised evidentiary requirements for land contracts.

20. (1) A writing requirement for guarantees should only be imposed where

a guarantee is given by a person otherwise than in the course of

business to a person acting in the course of business.

(2) A guarantee "given in the course of a business" should be defined

as including a guarantee given by a shareholder, officer or director

of a company who guarantees a debt or other obligation of the

company.

(3) Recommendations with respect to guarantees should apply also to

contracts of indemnity.

(4) The original language of section 4 — that is, "debt, default or

miscarriage" — should be retained in any legislation dealing with

writing requirements for guarantees.

(5) A contract of guarantee or indemnity that is required to be in

writing should be evidenced by some kind of writing signed by the

person to be charged or by an agent. In addition, the writing should

identify the parties and reasonably indicate that a guarantee or

indemnity is being or has been given.

(6) Part performance either by the party seeking to enforce the

guarantee or indemnity or by the guarantor or indemnitor should not

be admitted as a substitute for the writing.
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21. The provisions in the Statute of Frauds dealing with the creation,

assignment and surrender of interests in land, including leases of land,

and with the creation or declaration of trusts in land or assignment of

trusts generally, should be reviewed in Ontario at an appropriate time.

UNCONSCIONABILITY

22. Legislation should be enacted expressly conferring on the courts power

to grant relief from contracts and contractual provisions that are

unconscionable.

23. The proposed legislation should not distinguish between procedural and

substantive unconscionability.

24. The proposed legislation should include a non-exclusive list of

decisional criteria to guide the courts in determining questions of

unconscionability (See infra, Recommendation 25).

25. In determining whether a contract or part thereof is unconscionable in

the circumstances relating to the contract at the time it was made, the

court may have regard, among other factors, to evidence of:

(a) the degree to which one party has taken advantage of the

inability of the other party reasonably to protect his or her

interests because of his or her physical or mental infirmity,

illiteracy, inability to understand the language of an agreement,

lack of education, lack of business knowledge or experience,

financial distress, or because of the existence of a relationship

of trust or dependence or similar factors;

(b) the existence of terms in the contract that are not reasonably

necessary for the protection of the interests of any party to the

contract;

(c) the degree to which the contract requires a party to waive rights

to which he or she would otherwise be entitled;

(d) gross disparity between the considerations given by the parties

to the contract and the considerations that would normally be

given by parties to a similar contract in similar circumstances;

(e) knowledge by one party, when entering into the contract, that

the other party will be substantially deprived of the benefit or

benefits reasonably anticipated by that other party tinder the

contract;

(f) the degree to which the natural effect of the transaction, or any

party's conduct prior to, or at the time of, the transaction, is to

cause or aid in causing another party to misunderstand the true

nature of the transaction and his or her rights and duties

thereunder;

(g) whether the complaining party had independent advice before

or at the time of the transaction or should reasonably have acted

to secure such advice for the protection of the party's interest;

#
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(h) the bargaining strength of the parties relative to each other,

taking into account the availability of reasonable alternative

sources of supply or demand;

(i) whether the party seeking relief knew or ought reasonably to

have known of the existence and extent of the term or terms

alleged to be unconscionable;

(j) in the case of a provision that purports to exclude or limit a

liability that would otherwise attach to the party seeking to rely

on it, which party is better able to guard against loss or

damages;

(k) the setting, purpose and effect of the contract, and the manner

in which it was formed, including whether the contract is on

written standard terms of business; and

(1) the conduct of the parties in relation to similar contracts or

courses of dealing to which any of them has been a party.

26. The proposed legislation should expressly authorize the court to raise

the issue of unconscionability of its own motion.

27. The proposed provisions on unconscionability should apply to all types

of contracts.

28. The term "contract" in the proposed provisions on unconscionability

should be defined to include any enforceable promise.

29. The proposed legislation should incorporate a provision, similar to

section 5.2(1) of the proposed Sale of Goods Act, with the necessary

modifications. Accordingly, the court should be able, in the case of an

unconscionable contract to

(a) refuse to enforce the contract or rescind it on such terms as may
be just;

(b) enforce the remainder of the contract without the

unconscionable part; or

(c) so limit the application of any unconscionable part or revise or

alter the contract as to avoid any unconscionable result.

30. The courts should be empowered, at the behest of the Attorney General

or other prescribed Minister, to issue injunctions against conduct leading

to unconscionability, either in the formation of or in the execution of

contracts.

31. A provision, similar to section 5.2(5) of the proposed Sale ofGoods Act,

preventing a party from excluding liability or waiving rights under the

provisions dealing with unconscionability, should be included in the

proposed legislation.
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PENALTY CLAUSES AND RELIEF FROM FORFEITURE OF
MONIES PAID

32. The existing penalty doctrine to determine the validity of stipulated

damages clauses should be replaced by a test of unconscionability, the

criteria for which should be the same as those recommended in this

Report for other types of contractual provisions alleged to be

unconscionable.

33. Relief from forfeiture of payments made under a contract should be

based on the same test of unconscionability, and the existing distinction

between the basis of relief for penalty clauses and relief from forfeiture

clauses should be abolished.

34. Section 1 1 1 of the Courts of Justice Act, 1984 should be retained.

PAROL EVIDENCE RULE

35. (1) Evidence of oral agreement to terms not included in, or inconsistent

with, a written document should be admissible to prove the real

bargain between the parties.

(2) Conclusive effect should not be attached to merger and integration

clauses.

36. In order to give effect to the abovementioned recommendations, a

provision similar to section 17 of the Uniform Sale of Goods Act, but

applicable to all types of contracts, should be enacted.

GOOD FAITH

37. Legislation should give recognition to the doctrine of good faith in the

performance and enforcement of contracts.

38. The proposed statutory obligation of good faith should apply explicitly

and generally to all contracts and contracting parties.

39. The proposed statutory good faith provision should take the form of

section 205 of the American Second Restatement of the Law of
Contracts.

40. Legislation should provide that contracting parties may not vary or

disclaim the statutorily imposed good faith obligations, but that parties

should be able, by agreement, to determine the standards by which the

performance of such good faith obligations is to be measured if such

standards are not manifestly unreasonable.

MINORS' CONTRACTS

41. Subject to the provisions recommended below and to the provisions of

other legislation, minors' contracts should not, as a general rule be

enforceable against them, but minors should have the right to enforce

their contracts.
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42. Legislation should provide that a contract may be affirmed by a minor

who has attained the age of majority, and that after such affirmation the

contract may be enforced against the minor.

43. Legislation should provide that the mere receipt or retention of a benefit,

after the age of majority, pursuant to a minor's contract, is not

conclusive evidence of affirmation of the contract.

44. Section 7 of the Statute of Frauds should be repealed.

45. Legislation should provide that a party who contracts with a minor may,

by notice in writing after the minor has attained the age of majority,

require the minor to affirm or repudiate the contract within thirty days

from receipt of the notice. Unless the minor repudiates the contract

within the thirty day period, or within one year after attaining the age of

majority, whichever period expires first, the contract may be enforced

against the minor.

46. The notice to affirm or repudiate a contract referred to in

Recommendation 45 should refer to the consequences of a failure to

respond to the notice.

47. Legislation should provide that repudiation of a contract by a minor

includes:

(a) a refusal to perform the contract or a material term thereof;

(b) the making of a claim for relief under a contract unenforceable

against a minor; and

(c) the giving of an oral or written notice of repudiation to the

other party.

48. Legislation should provide that, where a contract is unenforceable

against a minor because of minority, an action for relief may be brought

by the minor, before or after attaining majority, or by the other party to

the contract after the minor has repudiated the contract. In any such

action, the court should be empowered to grant to any party such relief

as may be just.

49. Legislation should provide that a contract may be enforced against a

minor if the other party to the contract satisfies the court that the

contract was in the best interests of the minor.

50. The proposed legislation should apply to executed as well as executory

contracts.

51. Legislation should provide that a contract entered into by a minor is

enforceable against the minor if it is approved by the court. A party to

the contract should be able to apply for the approval of the court either

before or after the contract is entered into. Approval should not be given

unless the court is satisfied that the contract would be for the benefit of

the minor.
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52. Legislation should provide that, on application by a minor, the court

may grant to the minor capacity to enter into contracts generally, or into

any description of contract, subject to such terms and conditions as the

court thinks fit. The court should not make such an order unless satisfied

it would be for the benefit of the minor.

53. Legislation should provide that, subject to the provisions of any other

legislation, a disposition of property or a grant of a security or other

interest therein made pursuant to a contract that is unenforceable against

a minor is effective to transfer the property or interest unless and until

the court orders otherwise.

54. Legislation should further provide that, subject to the provisions of any

other legislation, a subsequent disposition of property or a grant of a

security or other interest therein to a bona fide transferee or grantee for

value is not invalid for the reason only that the transferor or grantor

acquired the property under a contract that was unenforceable against a

minor.

55. Legislation should provide that, subject to the provisions of any other

legislation, a minor may appoint an agent, by power of attorney or

otherwise, to enter into any contract or make any disposition of property

or grant any security or other interest. Any contract, disposition or grant

by such agent should have no greater validity or effect as against the

minor than it would have had if participated in or effected by the minor

without an agent.

56. Legislation should further provide that a person may, by an agent under

the age of majority, make any contract, dispose of any property or grant

any security or other interest that a person may make, dispose of or

grant by an agent who has attained the age of majority.

57. Legislation should provide that a guarantor of an obligation of a minor is

bound by the guarantee as if the minor were an adult. If the obligation is

enforceable against the minor, the guarantor should be entitled to be

indemnified by the minor to the same extent as if the minor were an

adult. If the obligation is not enforceable against the minor, the court

should be empowered to grant the guarantor such relief against the

minor as is just.

58. For the purposes of Recommendation 57, "guarantor" should include a

person who enters into a guarantee or indemnity or otherwise undertakes

to be responsible for the failure of a minor to carry out a contractual

obligation.

59. Subject to Recommendation 60, legislation should provide for the

imposition of liability in tort on minors, regardless of whether the tort is

connected with a contract and regardless of whether the cause of action

in tort is in substance a cause of action in contract, except where the

contract would provide a defence to an individual who had attained

majority.

60. A minor's liability for damages resulting from a false representation as

to age should be subject to the following limitations:
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(a) where the false representation has induced the making of a

contract, a minor's liability in damages for the false

representation should only arise where the person to whom the

representation was made had reasonable grounds to believe that

the representation was true; and

(b) a minor's liability in damages for false representations as to age

should not arise by reason only of the fact that the minor has

signed or otherwise adopted a document relevant to the

transaction that contains a statement that the minor has attained

the age of majority or otherwise has contractual capacity, that

was prepared and tendered by the person to whom the

representation was made or with whom the contract was made,

and that was preprinted and used by such person in like

transactions.

CONTRACTS THAT INFRINGE PUBLIC POLICY

61. The existing common law doctrines with respect to illegal contracts

should be retained, but the court should be given power to relieve

against the consequences of illegality. Accordingly, legislation should

be enacted to provide that, where a contract or any term thereof is

unenforceable by reason of public policy (including the effect of any

statutory provision) the court may grant such relief by way of restitution

and compensation for loss or otherwise as it thinks just and as is not

inconsistent with the policy underlying the unenforceability of the

contract.

62. Where any provision of any contract constitutes an unreasonable

restraint of trade, the court should have the power to

(a) delete the provision and give effect to the contract as so

amended;

(b) so reduce the scope of the provision that at the time the contract

was entered into the provision as so reduced would have been

reasonable, and give effect to the contract as so modified; or

(c) where the deletion or reduction of scope of the provision would

so alter the bargain between the parties that it would be

unreasonable to allow the contract to stand, decline to enforce

the contract.

63. The court should also be able to reduce the scope of a provision under

Recommendation 62(b) notwithstanding that the reduction of scope

cannot be effected by the deletion of words from the provision.

64. The court should not exercise its powers under Recommendation 62(a)

or (b) unless the party seeking to enforce the provision has acted in good

faith and in accordance with reasonable standards of fair dealing.



63-11

#

#

MISREPRESENTATION

65. Subject to Recommendation 66, a representee should be able to rescind a

contract that has been induced by misrepresentation even though the

contract has been wholly or partly performed and even though, in the

case of a contract for the sale of an interest in land, the interest has been

conveyed to the representee.

66. (1) The courts should have power to deny rescission for

misrepresentation or to declare it ineffective, awarding damages in

lieu thereof.

(2) In exercising the power referred to in Recommendation 66(1), the

courts should take into consideration, inter alia,

(a) undue hardship to the representor or to third parties;

(b) difficulty in reversing performance or long lapse of time after

performance;

(c) whether a money award would give adequate compensation to

the representee;

(d) the nature and scope of the representation;

(e) the conduct of the representor; and

.(f) whether or not the representor was negligent in making the

representation.

67. (1) Whether or not a contract is rescinded, the court should have power

to allow just compensation by way of restitution, or for losses

incurred in reliance on the representation.

(2) In deciding whether to award compensation, the court should take

into account such factors as whether the representation was made in

the course of a business, whether the representor had personal

knowledge of the matters represented by him or her, and whether he

or she used reasonable care in making the representation.

68. Legislation should make it clear that a misrepresentation includes a

misrepresentation of law.

69. With the exception of Recommendation 65, which should apply to all

misrepresentations including fraudulent misrepresentations, the

foregoing recommendations should apply to innocent misrepre-

sentations, including negligent misrepresentations.

WAIVER OF CONDITIONS

70. Legislation should provide that, unless a contrary intention appears, a

party to a contract may waive a provision inserted into the contract

solely for his or her own benefit.
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MISTAKE AND FRUSTRATION IN THE LAW OF CONTRACT

71 . In view of the substantial uncertainty in the existing law with respect to

the availability of relief for mistakes in assumption and the scope of the

relief where relief is available at all, the following remedial legislation

should be adopted:

(a) The distinction between common law and equitable approaches

to contractual mistake should be abolished.

(b) Relief should be available where, at the time of the making of

the contract,

(i) there is a mistake common to both parties, or

(ii) one of the parties is operating under a mistake known
to the other party, or where the other party had reason

to know of the mistake or where his or her fault caused

the mistake,

and, in either event, the mistake is as to a basic assumption on

which the contract was made and has a material effect on the

agreed exchange of performance.

(c) Relief should not be available where the adversely affected

party may be deemed to have assumed the risk of the mistake.

(d) Where relief is available, a court should be able to grant such

relief as may be just, including one or more of the following

types of relief:

(i) a declaration that the contract is valid and subsisting in

whole or in part or for any particular purpose;

(ii) cancellation of the contract;

(iii) variation of the contract;

(iv) restitution for benefits conferred under the contract;

and

(v) indemnification in whole or in part for expenses

incurred by one or more of the parties in relation to the

contract, and such expenses may be divided equally

among the parties or otherwise as the court may deem
just,

but no such order should prejudice the rights of a third party

acquired from or under any party to the contract in good faith,

for valuable consideration, and without notice of the mistake.

(e) In determining whether or not to grant relief, the court should

be permitted to take into consideration the following factors:

(i) the conduct of the party seeking relief;
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(ii) the extent to which the other party to the contract has

changed his or her position in reliance on the contract;

and

(iii) the fault of the party seeking relief in failing to know

or discover the facts before making the contract,

but none of these factors should necessarily be a bar to relief.

(f) A party should be deemed to bear the risk of a mistake where,

(i) the risk is allocated to him or her by agreement of the

parties, expressly or impliedly;

(ii) that party is aware, at the time of the formation of the

contract, that he or she has only limited knowledge

with respect to the facts to which the mistake relates

but treats that limited knowledge as sufficient; or

(iii) having regard to all the circumstances it is reasonable

that that party should do so.

(g) For the purposes of the above recommendations, mistake

should include a mistake of law.

(h) The court should not be precluded from giving, or required to

give, relief in the case of a mistake of one party where the

mistake was not known to the other party to the contract and he

or she had no reason to know of the mistake.

72. In order to clarify the existing law and in particular to enlarge the

remedies available to the parties where there is a mistake in

understanding, remedial legislation along the following lines should be

adopted:

(a) The legislation should apply where the parties believe

themselves to have entered into a binding contract but where

such a contract is defective because of a misunderstanding

between the parties as to the terms of the contract.

(b) Where, apart from the proposed legislation, a contracting party

would be entitled to relief by reason of the matters mentioned

in the preceding paragraph, the contract should be deemed to

be voidable and not void and a court should be empowered to

grant such relief as may be just. The types of relief the court

should be empowered to grant should be the same as those

mentioned in Recommendation 71(d) concerning mistakes in

assumption.

(c) Any such court order should not affect rights acquired by a

third party in good faith, for valuable consideration, and

without notice of the defect in the contract.

*
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(d) The court should not be precluded from giving, or required to

give, relief in the case of a mistake of one party where the

mistake was not known to the other party to the contract and he

or she had no reason to know of the mistake.

73. The approach to the treatment of frustration doctrines recommended in

our Report on Sale of Goods should be adopted with respect to the

general law of contract.

74. More particularly, legislative provisions along the following lines

should be adopted in Ontario:

(a) Where, after a contract is made, a party's performance is made

impracticable without his or her fault by the occurrence of an

event the non-occurrence of which was a basic assumption on

which the contract was made, his or her duty to render that

performance should be discharged unless the language of the

contract or the circumstances surrounding its conclusion

indicate the contrary.

(b) Where, after a contract is made, a party's principal purpose is

substantially frustrated without his or her fault by the

occurrence of an event the non-occurrence of which was a basic

assumption on which the contract was made, his or her

remaining duties to render performance should be discharged

unless the language of the contract or the circumstances

surrounding its conclusion indicate the contrary.

(c) Where impracticability of performance or frustration of

purpose is only temporary, it should suspend the obligor's duty

to perform while the impracticability or frustration exists but

should not discharge his or her duty or prevent it from arising

unless his or her performance after the impracticability or

frustration has ceased would be materially more burdensome

than if there had been no impracticability or frustration.

(d) Where only a part of an obligor's performance is impracticable

or only a part of the principal purpose of an obligor's

agreement is frustrated, his or her duty to perform the

remaining part of the agreement should be unaffected if the

other party so elects and it is not unduly burdensome to require

partial performance by the obligor.

(e) Where, pursuant to the recommendations made in paragraphs

74(c) and (d) above, an obligor is required to continue with

performance after the impracticability or frustration has ceased

or to render the remaining performance where only a part of

the contract has been made impracticable or has been

frustrated, the court should be permitted to make such

consequential adjustments in the terms of the parties' contract

as may be necessary to avoid injustice.
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(f) (i) In the cases described in paragraphs 74(a) to 74(d), the

failure of a party to render or to offer performance

should affect the other party's duties in the same
manner as if the frustrating event were a breach of

contract.

(ii) The recommendation contained in the preceding

subparagraph should not apply if the other party

assumed the risk that he or she would have to perform

despite such a failure.

(g) If a party is unable to comply with a condition in a contract or

the condition can otherwise not be met because of

impracticability, the non-occurrence of the condition should be

excused if its occurrence is not a material part of the agreed

exchange and the non-performing party would otherwise suffer

serious prejudice.

75. So far as the consequences of a frustrated contract are concerned, a

modified version of the scheme for relief following frustration set out in

the new Uniform Frustrated Contracts Act should be adopted in Ontario

in place of the scheme set out in the existing Ontario Frustrated

Contracts Act. The modifications recommended are the following:

(a) A straightforward section providing for the equal

apportionment of reliance expenditures should be included in

substitution for the circuitous provisions in the Uniform Act.

(b) The allocation of risk provisions should be properly

coordinated with the general section in the Uniform Act

enabling the Act's provisions to be varied or excluded by

agreement of the parties.

(c) The allocation of risk provisions should be extended to include

circumstances indicating the parties' intention to vary or deny

the availability of restitutionary claims for benefits conferred.

(d) The allocation of risk provisions should be amended to permit

the drawing of an inference that the risk of reliance losses has

shifted to the non-performing party.

(e) The list of criteria to determine whether the parties intended to

vary the statutory allocation of reliance expenditures should be

non-exhaustive and include the express terms of the agreement.

(f) The proposed legislation should permit recovery of benefits

conferred on the mistaken assumption that the agreement was

not frustrated.

(g) The arbitration provision in the old Uniform Act should be

retained in the proposed Ontario legislation.

(h) The provision in the old Uniform Act relating to benefits

conferred on third parties should also be included in the

proposed Ontario legislation.
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REPORT ON THE LAW OF MORTGAGES (1987)

In this report the Commission concluded that, although wholesale

reform of the law of mortgages was not warranted, there were specific

areas in respect of which reform would be desirable. The

recommendations for reform made in this report cover a broad range of

issues related to the law of mortgages, including the following: the

creation, nature, and enforceability of security agreements; the abolition or

modification of certain doctrines believed to be anomalous or

anachronistic, including the doctrines of consolidation, tacking, and clogs

on the equity of redemption; the creation of a class of borrower, called a

"protected borrower", in respect of whom special rights would be

conferred; priorities among secured creditors; the substantive rights of the

f parties under a security agreement; the disclosure of information to

borrowers; and the rights and remedies of borrowers and lenders upon

default.
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REPORT ON THE LAW OF MORTGAGES (1987)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 1: GENERAL INTRODUCTION

1. A new Land Security Act should be enacted. All substantive rules

governing security interests in land should be included in that Act.

CHAPTER 2: THE CREATION, NATURE AND
ENFORCEABILITY OF SECURITY AGREEMENTS

2. (1) Subject to paragraph (2), the Land Security Act should apply to

every transaction, regardless of its form, that is intended to create

a security interest in land, including a security agreement, mort-

gage, charge, debenture, trust deed, and any transaction in which

an interest in or title to the land is retained by the transferor after

the transferee has taken possession of the land, but should not

apply to non-consensual liens and similar interests in land, such as

vendor's liens and construction liens.

(2) It should no longer be possible to create a security interest in land

by means of a deposit of title deeds.

3. The Land Security Act should constitute a complete code. In order to

avoid reintroducing into the law certain legal and equitable rules that

should be abolished, the Act should not include a provision akin to

section 6(3) of the Land Registration Reform Act, 1984.

4. In the context of land security transactions, the term "security agree-

ment", rather than "mortgage", should be used. The term should

encompass a writing that creates or provides for a security interest in

land, and should include a charge under the Land Titles Act and a

mortgage and any collateral agreement relating to the security interest

other than mortgage insurance, but should not include a rent charge.

5. (1) A security interest should not be enforceable by or against a

borrower unless the borrower has signed a security agreement that

contains an adequate description of the land, acknowledges the

lender's security interest, and is in registrable form.

(2) Where the security agreement is not in registrable form, but

otherwise satisfies the requirements of paragraph (1), the court, on
the application of the lender, should compel the borrower to do
what is necessary to put the security agreement in registrable

form.
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(3) Where the security agreement is unenforceable by reason of any

defect other than that it is not in registrable form and where it

appears to the court to be just, the court, on the application of the

lender, should have the power to compel the borrower to sign a

security agreement in registrable form.

CHAPTER 3: THE ABOLITION OF ANOMALIES AND
ANACHRONISMS

6. The doctrine of consolidation should be abolished.

7. The doctrine of tacking should be abolished.

8. (1) Subject to paragraph (3), no term contained in a security agree-

ment should be unenforceable by reason only that it is a clog on

the equity of redemption.

(2) For greater certainty, the proposed Land Security Act should

provide specifically that no term of any security agreement should

be unenforceable by reason only that:

(a) the lender has a right to share in any profits earned by the

borrower from any enterprise or transaction financed by the

loan; or

(b) the amount to be repaid as principal when the security

agreement is due, or otherwise on redemption, includes part

of any increase in the value of the land, or is increased in

proportion to any changes in any index or other measure

reflecting the rate of inflation, between the date of the

agreement and the date of repayment of the amount due or the

date of redemption.

(3) Subject to paragraph (4), where the security agreement involves a

protected borrower (see chapter 4), no provision that purports to

give the lender a right to purchase the property on or before

redemption, or on default, should be enforceable.

(4) Legislation implementing the recommendation in paragraph (3)

should not apply where, at the time the security agreement is

signed:

(a) the borrower is either employed, or is intending to become
employed, by the lender or a person affiliated with the lender;

and

(b) the terms of the agreement that entities the lender to purchase

the secured property are fair and reasonable, having regard to

the circumstances of the employment or intended employ-
ment.

•
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CHAPTER 4: THE PROTECTED BORROWER

9. The Land Security Act should create a class of borrower, called a

"protected borrower", in respect of whom special rights should be

conferred.

10. The term "protected borrower" should be defined to mean:

(a) a borrower who resides in secured property that is a single

family residence or residential unit, such as a condominium,

whether it is a primary residence or a secondary residence,

and regardless of the size or purpose of the loan;

(b) a borrower who resides in secured property that is either a

farm, a commercial or manufacturing enterprise, or a multi-

unit building of not more than five units, where such property

secures a loan that does not exceed a specified amount, which

should be prescribed by regulation and subject to adjustment

on a regular basis to reflect inflation and market trends;

(c) a guarantor of a loan that is secured by exclusively or partially

residential property, as described above, if the guarantor

occupies the residence;

(d) a spouse of a borrower and a spouse of a guarantor of the

loan, as the term "spouse" is defined in section 1(1) of the

Family Law Act, 1986, where the borrower or guarantor is a

protected borrower, if the spouse occupies the premises as a

residence; or

(e) a borrower who gives land as security for a loan in an amount

less than an amount prescribed by regulation ($150,000 may
be an appropriate amount), irrespective of the nature of the

secured property and irrespective of the purpose of the loan.

CHAPTER 5: PRIORITIES AMONG SECURED CREDITORS

11. (1) Subject to paragraphs (2) and (3), the following rules should

govern a lender's priority for advances made pursuant to a

registered security agreement that expressly contemplates future

advances:

(a) where the amount loaned is expressed to be a fixed amount,

the priority should be for the amount outstanding under the

security agreement, so long as the total amount advanced does

not exceed the express amount under the agreement;

(b) where the agreement contemplates future advances on a

revolving basis, the lender should have priority for the

amount outstanding, up to the maximum amount of credit
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expressed in the agreement, even though the cumulative total

of advances made under the agreement exceeds the amount

for which the agreement is expressed to be a security; and

(c) in the cases contemplated by subparagraphs (a) and (b), the

lender should have priority whether or not he or she has

notice of a subsequent encumbrance.

(2) The recommendations in paragraph (1) should be subject to Part

XI of the Construction Lien Act, 1983.

(3) The recommendations in paragraph (1) should be subject to a

further exception respecting payments made to protect the secured

property. That is, a lender should be secured and have priority for

future advances, even though the security agreement does not

expressly contemplate future advances and even though the

advances exceed the total express loan amount, where those

amounts are advanced for the reasonable protection of the secured

property, for example, for such expenses as property taxes,

insurance premiums, condominium maintenance fees, and com-
mercially reasonable repairs.

12. With respect to the situation where, in the case of a loan contemplating

future advances, the lender refuses to make such advances:

(a) the lender's priority should be fixed at the date of his or her

refusal to make further advances and should not exceed the

amount actually outstanding under the security agreement;

(b) in order to establish the actual amount of the lender's priority

to the satisfaction of a prospective subsequent lender, the

following rules should apply:

(i) the borrower should be entitled to register a notice in

prescribed form stating that the lender has refused to

make further advances, and stating the amount of the

outstanding indebtedness;

(ii) the notice should be served on the lender (see chapter

11, Recommendations 159(1) and (2)(a));

(iii) the lender should be entided to dispute the bor-

rower's notice concerning the lender's refusal to

make further advances or concerning the amount
stated to be due under the security agreement by
registering against tide a notice of dispute, as pre-

scribed by regulation;

(iv) the notice should be served on the borrower (see

chapter 11, Recommendations 159(1) and (2)(b));



64-6

(v) if the lender fails to register a notice of dispute

within ten business days after registration of the

notice by the borrower, the information contained in

the borrower's notice should be deemed to be correct

and binding on the lender for the purpose of limiting

the lender's priority;

(vi) where the lender registers a notice of dispute, the

matter should be resolved by application to the court;

and

(vii) either party should be entitled to register the court

order, and that order should be conclusive of the

matters determined therein; and

(c) where the notice by the borrower or the lender contains a

statement that the maker of the statement knows or ought to

know is incorrect, that party should be liable to any person for

any loss or damage caused thereby.

13. Where a borrower is a protected borrower, and where the security

agreement expressly contemplates renewal upon maturity of the agree-

ment, the lender should be entitled to priority for the renewed amount,

including any increased interest amount, so long as the lender has

renewed the security agreement on the terms expressly set out in the

agreement.

14. A clause in a security agreement should be void if it requires, or

entitles the lender to require, the borrower to pay the amount due

under the agreement where a prior security agreement is renewed in

accordance with its terms.

15. Priority problems raised by the existence of unregistered liens in

favour of the Crown or a public body for an amount owing to it by the

owner of land, dealt with in the Commission's 1971 Report on Land
Registration, should be considered by the Land Registration Manage-

ment Committee of the Ministry of Consumer and Commercial

Relations.

CHAPTER 6: SUBSTANTIVE RIGHTS OF THE PARTIES

16. The prepayment rights of a borrower who is not a protected borrower

should be governed by the terms of the security agreement.

17. A borrower who is a protected borrower should be entitled to prepay

the loan at any time, provided that the lender is fully compensated for

the actual damages incurred as a result of the prepayment. Full

compensation to the lender should include not only compensation for

loss of interest where the interest rate at the date of prepayment has
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fallen ("prepayment compensation"), but also the transaction costs

involved in making a new loan.

18. The Land Security Act should provide a formula for determining the

value of such prepayment compensation to the lender. The compensa-

tion should represent the present value of the difference between the

amount the lender would have earned under the security agreement,

and the amount that, at current market rates of interest (the "current

interest rate"), the lender would now earn in a substitute investment.

19. (1) The Land Security Act should specify how the current interest rate

should be calculated for the purpose of the formula used to

determine the appropriate prepayment compensation.

(2) Ordinarily, the current interest rate that should be used in the

proposed formula should be the current rate for the lender's

potential substitute investment.

(3) Alternatively, the parties should be entitled to provide in the

security agreement that, for the purpose of prepayment of the

agreement, the current interest rate shall be calculated with

reference to a lender that is in the business of making loans

secured by security agreements similar to the borrower's security

agreement.

(4) If the lender does not have a current rate for a potential substitute

investment at the time of prepayment, the market rate should be

used.

20. The amount of compensation for the transaction costs incurred by a

lender (see Recommendation 17) should be the lesser of one month's

interest or an amount prescribed by regulation.

2 1

.

Any dispute regarding the amount due under the security agreement or

the amount of compensation to which the lender is entitled should be

resolved by an application to the court.

22. With respect to the method of exercising the protected borrower's

proposed right of prepayment, the borrower should be entitled, by

notice, to require from the lender a statement of account, in prescribed

form, as proposed in Recommendations 38 et seq.

23. The borrower's request for a statement of account should specify the

statement of account is for the purpose of prepayment and should be

served on the lender in the manner proposed in chapter 11 (see

Recommendation 159(1) and (2)(a)).

24. The borrower's request for a statement of account should also specify

the date upon which the statement is to be effective, which should be a

date not more than thirty days after the date of the notice.
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25. The prepayment statement of account should be provided within fifteen

business days after the date on which service of the notice from the

borrower requesting the statement is effective. If the lender fails to

provide the statement as required, the borrower should be entitled to

have recourse to the procedure recommended below with respect to

obtaining a discharge (see Recommendations 33-34).

26. In addition to the information that should be contained in a conven-

tional statement of account (see Recommendation 41), for the purpose

of prepayment the statement should also show the prepayment compen-

sation and transaction costs required to be paid, as well as the method

by which such amounts were calculated.

27. Prepayment should not merely suspend the running of interest, as is

now the case under section 17 of the Mortgages Act and section 10 of

the Interest Act. Rather, upon being paid or tendered the outstanding

principal and compensation, in the amount determined, the lender

should be required to give the borrower a discharge in registrable form

at no cost to the borrower.

28. Sections 16 and 17 of the Mortgages Act should be repealed and the

Parliament of Canada should be requested to amend section 10 of the

Interest Act so that it does not apply to Ontario.

29. (1) As soon as the obligation whose performance is secured by the

security agreement is performed, or the borrower is otherwise

entitled to a discharge, the lender should be required to prepare a

discharge of the security agreement in registrable form, as well as

a release of insurance and discharge of any collateral security, in

registrable form, without charge to the borrower.

(2) The lender should serve the discharge and other documents on the

borrower within ten business days of the date on which the

borrower is entitled to the discharge.

30. The borrower should continue to have the responsibility of registering

the discharge.

3 1
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The discharge should be accompanied by a notice stating clearly that

the discharge should be registered in the appropriate land registry

office, and setting out the address of that office.

32. Where the lender fails, without reasonable excuse, to prepare and

deliver the discharge of the security agreement and any release of

insurance and discharges of collateral security within the stipulated

time, the lender should be liable for any loss or damage caused

thereby.
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33. Where the lender fails, without reasonable excuse, to prepare and

deliver the discharge and other documents, as proposed above, the

borrower should be entitled to serve on the lender a written request for

the discharge, and the lender should be required to deliver the

discharge and other documents to the borrower within ten business

days after receipt of this request.

34. (1) If the lender fails to make such delivery, the borrower should be

entitled to apply to the court for relief.

(2) Where the court is satisfied that all money due under the agree-

ment has been paid and all covenants have been performed, the

court should have the power either to order the lender to provide a

discharge of the security agreement in registrable form, a release

of insurance, and a discharge of any collateral security in regis-

trable form, or to make an order discharging the security agree-

ment, releasing any insurance, and discharging any collateral

security.

35. (1) When a borrower or any person entitled to pay off a security

agreement desires to do so and the lender cannot be found, or

where from any other cause a proper discharge cannot be

obtained, or cannot be obtained without undue delay and expense,

on the application of the borrower or the person entitled to pay off

the security agreement, the court should be empowered to direct

payment into court of the amount due under the security agree-

ment and to make an order discharging that agreement, releasing

any insurance on the property, and discharging any collateral

security.

(2) The money paid into court should be paid out to the lender or as

the court may direct.

(3) The court should be empowered to require notice to be given to

the lender or those claiming under the lender, either before or

after making the order, by advertisement or in any other manner

as is considered proper.

36. Where an issue arises as to who is entitled to receive payment or as to

the reasonableness or amount of the payment, the court should be

empowered, as a condition of making an order, to require payment

into court of a sum in excess of the amount admitted to be due and to

answer any claim by the lender for subsequent interest and costs. The
sum paid into court should be subject to the further order of the court,

and the court should be empowered to require payment into court of an

additional sum.

37. Where the court makes an order discharging the security agreement,

releasing any insurance, and discharging any collateral security, the

borrower should be entitled to register the order in the proper land
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registry office, and the registered order should be conclusive of the

matters determined in the order and should have the same effect as the

registration of a certificate of discharge signed by the lender.

38. (1) The borrower and any subsequent encumbrancer who has the right

to remedy the borrower's default should be entitled, by a notice in

writing, to require a lender to provide a statement of account at

any time.

(2) The notice should be served on the lender in the manner proposed

in chapter 11 (see Recommendations 159(1) and (2)(a)).

(3) The notice should state that the statement of account is required

for the purpose of prepayment, if such is the case, state the date

upon which the statement of account is to be effective, which

should be a date not more than thirty days after the date of the

notice, and enclose the prescribed fee.

39. The lender should be required to serve the statement of account on the

person serving the notice within fifteen business days after the date on

which service of the notice is effective.

40. (1) The borrower should be entitled to receive one free statement of

account within every twelve month period after the date of the

execution of the security agreement. Subsequent encumbrancers,

however, should be required to pay the prescribed fee in all cases.

(2) Where the borrower requests any additional statements within the

twelve month period, he or she should be required to pay, in

advance, the lender's reasonable costs of producing each addi-

tional statement. A maximum charge for such a statement should

be established by regulation and the initial maximum amount

should be $25.

41. (1) For the purpose of paragraph (2), "period" should be defined to

mean:

(a) the period between the date the last amount on account of

principal was advanced to the borrower under the security

agreement and the date of the statement of account, if no

statement of account has been previously provided to the

borrower; or

(b) the period between the date of the statement of account most

recendy provided to the borrower and the date of the

requested statement of account.

(2) While the proposed statement of account need not be in any

particular form, it should be in writing and should set out, in plain

language, the following information:
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(a) the principal amount due at the beginning of the period;

(b) the amount of payments credited during the period;

(c) the apportionment of payments credited during the period on

account of principal, interest, and taxes, or any other matters;

(d) the amount of any payments made by the lender and charged

to the security agreement during the period and indicating the

nature of the payments;

(e) the status of the tax or any other accounts maintained by the

lender in respect of the security agreement at the end of the

period;

(0 the principal amount due at the end of the period and the

method by which the amount was calculated;

(g) the interest rate or rates charged on the security agreement

during the period, including the rate on the date of the

statement of account;

(h) the amount of any charge assessed against the borrower

arising out of the borrower's default, if any, and the nature of

the charge;

(i) the amount, if any, required to be paid to bring the security

agreement into good standing;

(j) if the statement of account is required for the purpose of

prepaying the security agreement, the compensation required

to be paid and the method by which the compensation was

calculated;

(k) if the effective date specified in the request for a statement of

account requires the lender to assume that certain payments

will be made before the effective date, a statement that it is

correct only if such payments are duly made; and

0) such other information as may be prescribed.

42. The obligation to provide a statement of account upon request should

apply to all lenders, whether or not the borrower is a protected

borrower.

43. The statement of account should be effective as of the date specified in

the notice requesting the statement, which would be a date not more
than thirty days after the date of the notice (see Recommendations 24

and 38(3)).

#
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44. The statement of account should bind the lender in favour of the person

requesting the statement and any person to whom the lender might

reasonably expect such person to provide the statement, if the state-

ment is reasonably relied upon to the recipient's detriment.

45. (1) Subject to Recommendation 41(k), the lender should not be

entitled to qualify the statement of account, or obtain a waiver of

liability through the use of a disclaimer or an "errors and

omissions excepted" clause, where the statement of account has

been provided by the lender after a written request has been made

by the borrower or subsequent encumbrancer.

(2) The lender should be entitled to include an "errors and omissions

excepted" clause on an informal, unsolicited statement, provided

that the statement also clearly indicates that it is an informal, non-

binding statement only and that a borrower or subsequent encum-

brancer who wishes to rely on the completeness and accuracy of a

statement must make a written request to the lender for a formal

statement of account that will bind the lender.

46. (1) Except where a statement of account is issued by the court (see

Recommendation 47(2)), the lender should be entitled to notify a

person who has received a statement that an error has been made,

and to provide that person with an amended statement of account.

(2) However, the lender should remain liable for any loss that has

been suffered as a result of reasonable reliance on the original

statement.

(3) The onus should be on the lender to determine from the person

requesting the statement whether an incorrect statement has been

given to a third party and to deliver to that party an amended

statement. Until the lender does so, the lender's potential liability

to the third party should continue.

(4) At the lender's request, any person who has received a statement

of account should be required to provide forthwith to the lender

the names and addresses of those persons who he or she knows or

ought to know have received a copy of a statement of account.

(5) Where the person who has received a statement of account fails to

comply with the preceding obligation or is negligent in providing

the requisite information, the lender should remain liable directly

to a third party who has suffered a loss after reasonably relying on

an incorrect statement. However, the lender should be able to seek

indemnification from the person from whom the information has

been requested for any damages paid by the lender to that party.
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47. (1) If the lender fails to produce a binding statement of account within

the proposed fifteen day period (see Recommendation 39), the

borrower should be entitled to apply to the court to obtain the

statement.

(2) The court should be empowered either to order the lender to

prepare and issue the statement of account or to prepare and issue

the statement itself.

48. A dispute regarding the accuracy or sufficiency of the statement of

account should be resolved by application to the court of any interested

person.

49. (1) Where the lender fails, without reasonable excuse, to deliver the

required statement:

(a) the lender should be liable, on the application of the person

requesting the statement, for any loss or damage caused to the

applicant, and

(b) the lender should be guilty of an offence and subject to a fine

of not more than $2,000.

50. Recommendations 51-54, dealing with due-on-sale clauses, should

apply only to security agreements where one of the parties is a

protected borrower.

51. A lender should be entitled to include a due-on-sale clause in the

security agreement, subject to the proviso that, where a security

agreement contains a due-on-sale clause, the borrower, upon a good

faith sale of the secured property to an unrelated purchaser, should

have the right to prepay the loan without any compensation to the

lender.

52. The term "unrelated purchaser" should be defined to mean a pur-

chaser who is an individual, or a corporation controlled directly or

indirectly by an individual, where the individual is not connected to the

borrower by blood relationship, marriage, or adoption.

53. A lender should be entitled to see, on demand, the agreement of

purchase and sale and the affidavit of transfer that is required under the

Land Transfer Tax Act.

54. Any dispute regarding the right to prepay should be resolved by

application of either party to the court.

55. (1) In a security agreement involving a protected borrower, a clause

should be void and unenforceable where that clause gives the

lender the option to call the loan if:

#
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(a) the borrower commences negotiations for a sale or subsequent

encumbrance of the property;

(b) the borrower enters into a subsequent security agreement;

(c) the secured property is encumbered by an interest that is

subsequent in priority to the security interest;

(d) the borrower defaults under a subsequent encumbrance; or

(e) a prior security agreement is renewed in accordance with its

terms.

(2) The recommendation in paragraph (1) should not be interpreted to

prevent a lender from calling the loan in cases where a statutory

lien or other interest is registered against the secured property

after the lender's security agreement, but has priority over the

lender's interest.

56. A borrower should not be required to insure the secured property for

an amount in excess of the replacement value of the buildings and

fixtures on that property.

57. (1) Where the security agreement is not a residential security

agreement:

(a) unless the security agreement provides to the contrary, all

proceeds payable to a borrower on an insurance of the secured

property should, if the lender so requires, be applied by the

borrower in repairing or replacing the buildings and fixtures

in respect of which the proceeds are received; and

(b) subject to any obligation to the contrary imposed by law or by

special contract, a lender should be entitled to require pro-

ceeds payable on an insurance of the secured property to be

paid directly to the lender.

(2) Where the security agreement is a residential security agreement:

(a) subject to subparagraphs (b) and (c), the protected borrower

should be entitled to require that the insurance proceeds be

applied towards repair or replacement of the damaged pre-

mises, notwithstanding any agreement to the contrary that is

entered into prior to the damage or loss;

(b) the protected borrower and the lender should be entitled to

agree that the insurance proceeds shall be paid to and held by
the lender in trust, to be disbursed in making such repair or

replacement; and
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(c) after the damage or loss has arisen, the protected borrower

should be entitled to agree in writing that the insurance

proceeds be paid directly to the lender.

CHAPTER 7: DISCLOSURE OF INFORMATION TO
BORROWERS

58. The recommendations respecting disclosure at the advertising or first

inquiry stage and at the commitment stage (see Recommendations 59-

63) should apply only where the prospective borrower is a protected

borrower.

59. (1) At the advertising or first inquiry stage, any representation by or

on behalf of a lender of the rate to be charged on a loan secured by

land should disclose the cost of borrowing, expressed as an annual

percentage rate or range of rates applicable to the class of loan

being advertised, and the nature, but not necessarily the amount,

of other expenses not included in the cost of borrowing, that must

be paid by the protected borrower.

(2) The disclosure requirement proposed in paragraph (1) should

apply whether the representation is made in response to an oral or

written inquiry or in an advertisement.

60. A lender should be free to disclose information or explanations

additional to that contained in any advertisement or statement, if the

additional information or explanation is not stated, utilized, or placed

so as to contradict, obscure, or distract attention from the information

required to be disclosed.

61. A lender should not be bound to enter into a security agreement with

the borrower that conforms with the lender's representations under

Recommendation 59(1) by reason only that the lender has made
disclosure in compliance with the above recommendations.

62. (1) In order to ensure that a prospective protected borrower is capable

of making informed comparisons between lenders, a list of sug-

gested questions that the borrower might ask a lender should be

prepared by the proposed permanent specialized ministerial com-
mittee dealing with security matters (see chapter 11, Recom-
mendation 161).

(2) The list should specifically address those features of a security

agreement with which many borrowers might not be familiar, such

as rights of prepayment or due-on-sale clauses, and optional

terms, such as renewal rights, and the relative costs of these

features or terms.

#
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(3) The list should be made widely available through libraries, real

estate offices, and in such other ways as consumer information is

now made available about such matters as home insulation, home
security, and public health.

(4) A lender upon whom there is an obligation to disclose should be

required to make the proposed information questionnaires in the

prescribed form available to prospective borrowers at the lender's

places of business, at no cost to the borrower, and to give a copy

of the information questionnaire to the borrower at the lender's

first opportunity.

63. (1) At the commitment stage, the lender should be required to provide

a protected borrower with a disclosure statement in a prescribed

form that would contain information of the type that satisfies the

existing requirements of Schedule II of the regulations under the

Bank Act, but modified to provide information with respect to

price level adjustment agreements and shared appreciation

agreements.

(2) The proposed disclosure statement should be given to the pro-

tected borrower at the time when the lender communicates to the

borrower the terms on which the lender offers to take security

from the borrower, but in any event not less than five days before

the borrower is required to accept the offer. However, subject to

the terms of the disclosure statement, the borrower should remain

free to accept the commitment offer at any time after receiving the

disclosure statement.

(3) Where the terms of the offer specified in the commitment letter

differ from those specified in the disclosure statement, the terms

of the disclosure statement should govern.

64. The recommendations respecting disclosure at the execution stage (see

Recommendation 65) should apply in all cases, whether or not the

borrower is a protected borrower.

65. (1) On or before the date when the borrower signs the Land Registra-

tion Reform Act, 1984 charge in Form 2, the lender should be

required to give to the borrower a copy of the security agreement,

where it is appended as a schedule to Form 2, or a copy of the

standard terms filed by the lender with the Director of Land
Registration.

(2) In the event of any discrepancy between the terms of the disclo-

sure statement upon commitment and the security agreement, the

following rules should apply:

(a) as between the parties, the individual terms of each document

most beneficial to the borrower should prevail; and
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(b) the terms of the security agreement should govern the rights

of all other persons.

66. (1) Every residential security agreement should contain terms, pre-

scribed by regulation, that disclose certain rights, obligations, and

remedies of a lender and a protected borrower that are not subject

to waiver or abridgement prior to default.

(2) The prescribed mandatory terms should be inserted in the residen-

tial security agreement under the caption to which the subject

matter of each individual term relates. The lender should be

entitled to integrate the mandatory terms with other provisions in

the agreement, provided that such integration does not contradict,

obscure, or distract attention from the substance of the terms.

Similarly, the lender should be entitled to alter the mandatory

terms where the security agreement uses pronouns or other

descriptions in referring to the lender, borrower, or agreement

that differ from those used in the mandatory terms.

(3) Section 7(1) and (5) of the Land Registration Reform Act, 1984

should be repealed.

67. Prior to exercising any remedy against a borrower in default, whether

or not he or she is a protected borrower, the lender should be required

to serve the borrower with a notice of default in prescribed form,

together with a statement of account showing the amount outstanding

on the loan and the payment required to put the security agreement in

good standing, as of the date the lender intends to commence further

proceedings to enforce the security agreement.

68. The notice of default and statement of account should be served not

less than ten business days after default has first occurred under the

security agreement.

69. The notice of default should be in writing and should set out, in plain

language (see Recommendation 73), the default or defaults under the

security agreement, the rights and remedies of the lender and the

borrower on default, and such other information as may be prescribed.

70. (1) For the purpose of subjecting lenders to the disclosure require-

ments, and subject to the exceptions proposed in paragraph (2),

the term "lender" should be broadly defined to include, for

example, any person who lends money on the security of land and

any person who acts for either the borrower or the lender in

arranging a loan on the security of land. The disclosure require-

ments should be imposed on such persons as real estate agents or

solicitors if they are performing a function similar to that of a

mortgage broker, but not if they are merely facilitating the loan

transaction by preparing the relevant documentation.
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(2) An exemption from the disclosure requirements at the advertising

or first inquiry stage and at the commitment stage should be

created with respect to:

(a) a vendor take-back security agreement, where the vendor

would be a protected borrower if he or she sought financing

on the security of the land purchased;

(b) a security agreement involving a related lender; and

(c) an agreement that secures a loan, in an amount prescribed by

regulation, by a non-professional lender who, each year,

makes no more than two loans secured by an interest in land.

71. A lender who wilfully fails to make disclosure at the advertising or

first inquiry stage should be guilty of an offence and subject to a fine of

not more than $2,000.

72. (1) Where, at the commitment stage, there is a conflict between the

terms of the disclosure statement and the security agreement, or a

failure to comply with the disclosure requirements, the validity of

the security agreement, or any proceeding taken to enforce it,

should not be affected. In such a case, however, the court should

have the power to award compensatory damages to the borrower.

(2) Where the lender fails to comply with the disclosure requirements

at the commitment stage:

(a) in addition to the lender's potential liability in damages, at the

time that such failure is discovered, the protected borrower

should be entitled to exercise the right of prepayment, without

payment of any compensation to the lender; and

(b) the borrower should be required to exercise the right of

prepayment within sixty days of the time that he or she first

becomes aware of the lender's non-compliance.

(3) Where there is a conflict between the terms of the disclosure

statement and the security agreement, or a failure to comply with

the proposed disclosure requirements at the commitment stage, the

lender should be guilty of an offence punishable by a fine of not

more than $2,000.

73. (1) All disclosure statements given to a protected borrower, as well as

the security agreement itself, should be subject to a "plain

language" requirement. That is, every security agreement and

every disclosure statement provided to a protected borrower

should be written in a clear and coherent manner, using words
with common and everyday meanings. The clauses should be
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appropriately divided and captioned. Where the security agree-

ment uses personal pronouns in referring to the lender or

borrower, the second person pronoun should be used in referring

to the borrower. Finally, the security agreement and disclosure

statement should be written in type of easily readable size.

(2) The lender should be liable to a fine of not more than $2,000 for

breach of the plain language requirements, but such a breach

should not have any effect on the validity or enforceability of the

security agreement.

74. Regulations under the proposed Land Security Act should not, at this

time, provide short form, plain language covenants that would operate

to incorporate by reference more precise and detailed long form

covenants. Rather, with respect to terms other than the prescribed

mandatory terms proposed in Recommendation 66, lenders should be

left to develop the terms that would satisfy their plain language

obligations, as well as protect their interests respecting both residential

and non-residential security agreements. However, the desirability of a

scheme similar to that of the Short Forms of Mortgages Act should be

reviewed by the proposed Land Security Committee (see chapter 1 1

,

Recommendation 161), after the Act has been in force for five years.

CHAPTER 8: REALIZATION OF THE SECURITY: POWER OF
SALE AND FORECLOSURE

75. The primary remedy for realization of a lender's security should be a

modified extra-judicial power of sale.

76. The remedy of judicial sale should be abolished and the lender's right

to take the property in satisfaction of the debt, that is, to exercise

foreclosure, should be limited to those circumstances proposed in

Recommendations 97-105.

77. (1) At any time before the commencement of sale proceedings, the

borrower should be entitled to reinstate the agreement, either by

paying the arrears that are due or by performing any covenant that

is in default.

(2) For the purpose of reinstatement, arrears should include:

(a) all amounts that are payable to the lender at the time of

payment, but not the accelerated amount that may be triggered

by the default itself; and

(b) any amounts payable by the lender for the reasonable protec-

tion of the lender's security, such as taxes, insurance

premiums, condominium maintenance fees, and the costs of

commercially reasonable repairs, regardless of whether the

lender has actually made such payments.
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78. The borrower should be afforded a minimum of ten business days,

from service of the notice of default, within which to remedy the

default, after which the lender should be entided to commence sale

proceedings.

79. If the borrower fails to remedy the default within the proposed ten day

minimum period, the lender should be entided to serve on the

borrower a notice of sale, together with a statement of account.

80. The form of the notice of sale should be prescribed by regulation and

should specify the date after which the lender intends to take steps to

sell the property.

8 1

.

The notice of sale and the statement of account should be served on the

following persons, other than persons whose interests in the secured

property are prior to the interest of the lender:

(a) where the property is registered under the Land Titles Act,

every person appearing by the register of tide and by the

index of executions to have an interest in the property;

(b) where the property is registered under the Registry Act, every

person appearing by the abstract index and by the index of

writs received for execution by the sheriff of the county or

district in which the property is situate to have an interest in

the property;

(c) where there is a statutory lien against the property in favour of

the Crown or any other public authority and the lender has

written notice of the lien, the Crown exercising the power of

sale or other public authority claiming the lien;

(d) where the lender has actual notice of any other interest in the

property and where such notice has been received prior to the

giving of the notice of sale, the person having such interest;

(e) where the property is a matrimonial home within the meaning

of Part II of the Family Law Act, 1986, the spouse of the

borrower unless:

(i) the spouse has released all rights under Part II of the

Act by a separation agreement;

(ii) a court order has been made releasing the property as

a matrimonial home; or

(iii) the property ceases to be designated as a matrimonial

home pursuant to the provisions of the Act; and

(f) the guarantor of the borrower.
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82. There should be a period of delay prior to the exercise of the proposed

extra-judicial power of sale. The borrower should have a total of four

months after default and not less than two months after service of the

notice of sale (which period should include the delays proposed in

chapter 7, Recommendation 68, and in this chapter, Recommendation

78), in order to reinstate the security agreement, refinance the debt, or

sell the property.

83. (1) During the delay period proposed in the preceding recommenda-

tion, the lender should be expressly prohibited from taking any

steps relating to the exercise of the power of sale, including

advertising or listing the property for sale, negotiating a sale, or

selling the property.

(2) The recommendation in paragraph (1) should not affect the

lender's right to possession of the property during this period (see

chapter 10).

84. The proposed delay period should be uniform for all borrowers and

lenders.

85. (1) The delay period prior to the exercise of the extra-judicial power

of sale should not be subject to abridgement or exclusion by

agreement between the parties at any time prior to service of the

notice of sale, but the parties should be free to agree in writing to

abridge or exclude the delay period after that time.

(2) The lender and subsequent encumbrancer should be entitled to

apply to the court at any time, without notice to the borrower, for

leave to sell the secured property immediately.

(3) Having regard to all the circumstances, the court should be

empowered to grant leave to exercise the power of sale without

notice, or with notice to such persons, in such manner, and within

such time as the court considers proper.

(4) The court order referred to in paragraph (3) should be conclusive

of the matters determined in the order.

86. The proposed delay period should be fixed and there should be no

discretionary power in the court to extend it, except with the consent of

the parties.

87. Despite any rule of law or equity, the court should not be entided to

restrain temporarily or permanently the lender's proper exercise of the

power of sale, except with the consent of the parties.

88. (1) The standard of care required of a lender in the conduct of a sale

should be that of commercially reasonable care, requiring the

lender to obtain the highest realizable price possible under existing

*
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market conditions, taking account of the fact that the property is

being disposed of at a forced sale. This standard should be

imposed by statute.

(2) The lender should be entitled to sell the secured property by

tender, public sale, private sale, by one or more contracts, as a

unit or in parcels, at any time of day and place and on any terms,

including sale on credit, but, subject to paragraph (3), every

aspect of the sale, including advertising, time of day, place, and

terms should be commercially reasonable, having regard to the

nature of the secured property and the circumstances of the sale.

(3) In determining whether a sale is reasonable, the exact timing of

the sale should not be considered a factor.

89. The lender's duty of care should be owed to all persons who, in the

reasonable contemplation of the lender, are likely to be injured by a

breach of that duty.

90. (1) The limitation period for an action alleging a breach of the

lender's duty of care in the sale of the property should be two
years from the date on which the interest of the borrower in the

secured property is terminated.

(2) However, the proposed limitation period should not affect the

right of any person to raise, at any time, the lender's breach of the

duty of care as a defence to an action on the covenant where there

is a deficiency (see chapter 9).

91. There should be no change to the existing rule that the onus of

establishing a breach of the duty of care rests on the party alleging it.

92. (1) The proposed standard of commercially reasonable care should

not be capable of limitation or waiver by any borrower.

(2) However, the parties to a commercial security agreement should

be free to define in advance the type of conduct that would satisfy

the requisite standard of care in the conduct of a sale, but the

agreement between the borrower and lender should not preclude a

court from determining the issue whether the lender has, in fact,

met the standard of commercial reasonableness.

93. (1) Where a sale is conducted by the lender's agent:

(a) the sale should be carried out in a commercially reasonable

manner;

(b) the agent's duty of care should be owed to all persons who, in

the reasonable contemplation of the agent, are likely to be
injured by a breach of that duty; and
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(c) the lender and agent should continue to be jointly and sever-

ally liable for any loss or damage caused by the agent's failure

to meet the standard of commercially reasonable care.

(2) Where the use of an agent is commercially reasonable, the costs

associated with such use should be recoverable by the lender.

(3) However, where an agent is not used, the lender should not be

entitled to remuneration for his or her own care and trouble in the

sale of the property.

94. The lender should not be entitled to seek directions from the court

concerning whether any steps proposed by the lender in the sale of the

property meet the standard of commercial reasonableness.

95. (1) Upon sale of the property to a purchaser in good faith and for

value, the interest of the lender, borrower, and all persons with a

subordinate interest in the secured property should be

extinguished.

(2) For the purpose of the extinguishment of such interests, a sale

should be considered to have taken place where the lender has

accepted a written offer to purchase the property.

(3) Where the sale of the secured property is not completed, all

interests that were extinguished upon the acceptance of the written

offer should be revived, and the interests should rank in terms of

their priorities as at the time of the sale. In addition, the bor-

rower's entitlement to relief from acceleration should be revived.

(4) Where the sale is not completed, the lender should immediately

advise the borrower and serve a written notice on any person who
was entitled to receive the original notice of sale (see Recommen-
dation 81) that his or her interest has been revived. If the service

of the notice of sale has been waived by the court with respect to

any person (see Recommendation 85(3)), that person should not be

entitled to be served with the subsequent notice that his or her

interest in the property has been revived.

96. (1) A borrower should be entitled to relief from the consequences of

his or her default at any time between the date of service of the

notice of sale and the date on which the borrower's interest is

extinguished by the sale or by foreclosure, provided that the

borrower pays the arrears due, performs any other covenant

breached, pays the amount of any payment made by the lender

where the lender has performed a covenant on behalf of the

borrower by making a payment to a third party, and reimburses

the lender for the costs and expenses that have been reasonably

incurred by the lender in exercising his or her rights. This right
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should not be capable of abridgement or waiver by agreement

between the parties.

(2) The right to relief from acceleration following service of a notice

of sale should be available only once in every twelve month

period, except where the lender otherwise agrees, but this limita-

tion on the availability of relief should not apply with respect to

protected borrowers.

97. The remedy of foreclosure should be retained, but modified by the

recommendations that follow.

98. (1) Where, after a notice of sale has been served on a borrower, and

during the delay period prior to the exercise of the proposed extra-

judicial power of sale, it appears that the proceeds of a sale of the

secured property would not exceed the lender's debt, the lender

should be entitled to send a notice requesting consent to

foreclosure.

(2) The notice requesting consent to foreclosure should be in a

prescribed form and should be served on the borrower and

subsequent encumbrancers.

(3) The lender should include with the notice copies of all appraisals

of the property that are in the lender's control or possession and,

where the borrower is a protected borrower, should provide the

borrower with a statement, in plain language, specifically describ-

ing the consequences of consenting or refraining to consent to

foreclosure.

99. (1) Upon service of the notice requesting consent to foreclosure, the

borrower or a subsequent encumbrancer should be entitled either

to consent or refuse to consent to foreclosure.

(2) Consent to foreclosure should be given in a prescribed form,

which should accompany the lender's notice requesting consent.

(3) Consent given by a borrower or subsequent encumbrancer should

not be capable of being withdrawn.

100. The borrower or a subsequent encumbrancer should be entitled to

refuse to consent to foreclosure by serving a written objection on the

lender.

101. During the four month delay period, the borrower or subsequent

encumbrancer should be entitled to refuse consent on any ground; after

the delay period, it should be possible to refuse consent only where
there are reasonable grounds to believe that the proceeds of a sale of

the property will exceed the amount owing to the lender who seeks

consent.
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102. (1) After the proposed delay period, the lender should be entitled to

serve on the borrower and subsequent encumbrancers the same

type of notice requesting consent to foreclosure as that referred to

in Recommendation 98.

(2) The post-notice procedure proposed above should apply, except

that, if the borrower and subsequent encumbrancers do not serve a

written objection on the lender within twenty business days of the

date on which service of the notice is effective, the borrower and

subsequent encumbrancers should be deemed to have consented to

the foreclosure.

(3) Where the borrower or the subsequent encumbrancer did not

receive the lender's notice, and where the lack of notice caused

prejudice to him or her, the court should be empowered to set

aside the consequences of the person's failure to respond, on such

terms as are just.

103. Where a lender is unable to sell the secured property for an amount

that will satisfy the borrower's indebtedness to the lender within three

months of the last day of the delay period, or where consent to

foreclosure has been refused after the expiry of the delay period and

the lender would be unable to sell the secured property for such an

amount, the lender should be entitled to apply to the court for an order

for foreclosure, that is, to take the property in full satisfaction of the

debt.

104. Notice of the application for foreclosure should be served on the

borrower and all other persons entitled to the notice of sale at least ten

business days before the application is scheduled to be heard.

105. (1) In the case of either foreclosure by consent or judicial foreclosure,

a certificate of foreclosure should be completed in a form pre-

scribed by regulation.

(2) Upon registration of the certificate of foreclosure in the appropri-

ate land registry office, all subsequent interests in the land,

including that of the borrower, should be extinguished. The lender

should become the absolute owner of the property and should no

longer be accountable to the borrower with respect to the prop-

erty. The borrower should have no right to reopen the foreclosure

on any grounds other than the lender's fraud in obtaining the

certificate, and the borrower's liability to the foreclosing lender

should be discharged.

CHAPTER 9: THE ACTION ON THE COVENANT

106. Subject to the recommendations concerning the liability of a protected

borrower who transfers the property to a purchaser who assumes the

security agreement, a lender should be entitled to exercise the basic
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contractual right to proceed on the borrower's personal covenant for

payment of the debt, at any time after the notice of sale has been served

on the borrower in default (see chapter 8, Recommendation 79).

107. Where the lender wishes both to sell the property and to sue the

borrower on the covenant, the lender should not be entitled to

commence the action on the covenant until a notice of sale has been

served on the borrower. Where the lender wishes simply to proceed on

the covenant, the lender should be required to serve a notice of default

and the statement of claim should not be served until the expiry of ten

business days from service of the notice of default.

108. The proposed Land Security Act should include provisions analogous

to sections 19 and 20 of the Mortgages Act. However, the provision

analogous to section 19 should be modified to provide that the lender is

entitled not only to sue the original borrower and the purchaser, but

also to recover judgment against both of them on the basis ofjoint and

several liability.

109. (1) There should be a statutory implied right of indemnification of the

borrower or transferor of the property by the transferee, subject to

an express agreement to the contrary.

(2) Subject to an express agreement to the contrary, the statutory

implied right of indemnification should not arise merely upon

transfer of the property to a subsequent lender by way of a quit

claim from the owner of the property.

110. Where the transaction involves a protected borrower, the original

borrower should be relieved of all liability on the personal covenant in

the security agreement if the property is transferred to a person who
has been approved, or ought reasonably to have been approved, by the

lender.

111. (1) Where the lender approves the purchaser, not only the original

borrower, but also his or her guarantors, should be relieved of any

further liability on those covenants of the security agreement that

are assumed by the purchaser.

(2) Unless a contrary intention is expressed to the lender, the pur-

chaser should be presumed to have assumed liability for all of the

borrower's personal covenants in the security agreement, such as

the covenant to insure and to repair, and not merely the covenant

to pay the debt.

(3) However, the borrower and purchaser should remain free to agree

that the purchaser is assuming only certain specified covenants, as

a result of which the borrower would remain liable for those

covenants that have not been assumed. Upon a request to the
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lender for approval, the lender should be advised of this partial

assumption of liability.

(4) A purchaser who has been approved by the lender should remain

liable to the lender, to the extent proposed above, until there has

been a subsequent transfer of the property, at which time the

preceding recommendations concerning the liability of the parties

to a sale of the property should apply.

1 12. In all cases, a protected borrower should be relieved of all liability on

his or her personal covenant in the security agreement unless the lender

demands from the borrower or his or her guarantor payment of the

outstanding amount owing to the lender within six months after

maturity of the security agreement, whether or not the borrower had

sought approval of the transfer at the outset.

113. In order to obtain relief from liability on a transfer of the secured

property by a protected borrower, the protected borrower should be

required to request that the lender approve the assumption of the

security agreement by the purchaser. The request should be in a form

prescribed by regulation and should be served on the lender.

1 14. The lender should be required either to give written approval of the

purchaser or to advise the borrower in writing that approval is being

withheld, and the reasons for such non-approval.

115. In determining the suitability of the purchaser, the lender should be

permitted to make the same kind of inquiry as would reasonably be

made in an application for a new secured loan by a protected borrower.

More specifically, the lender should be entided to withhold approval of

a purchaser if, on commercially reasonable grounds, the substitution of

the purchaser for the original borrower would materially increase the

lender's risk under the security agreement.

116. The costs of making a reasonable inquiry into the suitability of the

purchaser should be paid to the lender by either the original borrower

or the purchaser, as they determine between themselves.

117. The lender's approval or refusal of the purchaser of the secured

property should be required to be given to the borrower within ten

business days of receipt by the lender of all the information reasonably

required for determining the suitability of the purchaser.

118. Where a lender reasonably withholds approval of a purchaser, or

where the original borrower has not sought the lender's approval, the

borrower should remain liable on the personal covenants of the

security agreement, subject to Recommendation 112.
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119. (1) Where the lender unreasonably withholds approval, the borrower

or the purchaser should be entitled to apply to the court to obtain

approval of the purchaser and to relieve the borrower from

liability under the security agreement. The burden on the bor-

rower or the purchaser in such an application should be similar to

that of a lessee in the case of an attempted assignment of a

residential lease, where the lease provides that consent to an

assignment must be obtained but that such consent is not to be

unreasonably withheld.

(2) Where the lender unreasonably withholds approval, and where the

borrower or the purchaser does not wish to apply to the court, as

recommended in paragraph (1), the lender's unreasonable refusal

to approve the purchaser should constitute a defence to any

subsequent action against the borrower on his or her personal

covenant in the security agreement.

120. Where the lender fails to respond to the protected borrower's request

for approval of the purchaser in a timely fashion (see Recommendation

117), the lender should be deemed to have consented to the assumption

of the security agreement by the purchaser.

121. A tariff should be established by regulation to govern the costs of

inquiring into the suitability of the purchaser, and the tariff should be

subject to revision on a regular basis. If, in a particular instance, the

borrower disputes any unusual or extra costs that the lender maintains

had to be incurred in making the necessary inquiries, either party

should be entitled to apply to the court to have the reasonableness of

such costs determined.

CHAPTER 10: POSSESSION OF SECURED PROPERTY

122. (1) A borrower who is not a protected borrower should be entitled to

retain possession of the secured property until there has been a

default under the security agreement. Upon default, the lender

should be entitled to take possession of the secured property.

(2) In transactions that do not involve protected borrowers, the parties

should be entitled to contract out of the general rule proposed in

paragraph (1) and to establish, either before or after default, their

own rules governing rights to possession of the secured property.

123. (1) Where the borrower is a protected borrower, the lender should not

be entitled to take possession of the secured property until the

proposed minimum four month delay period has expired, subject

to the exceptions proposed in Recommendations 124(2), 125, and

126.
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(2) The lender should be required to obtain a writ of possession and

should be entitled to the writ at any time after default, but the writ

should not be effective until the expiry of the four month delay

period.

(3) The protected borrower should be advised in the notice of default

of the right to remain in possession during the delay period.

124. (1) Any term of the security agreement, or any collateral agreement

entered into, that purports to waive or limit a protected borrower's

right to possession until expiration of the proposed delay period

should be void and unenforceable.

(2) However, a protected borrower should be entitled to consent to

possession by the lender, provided that such consent is in writing

and has not been sought or given until after service of the notice of

sale on the borrower.

125. (1) A lender should be entitled at any time to apply to the court for

leave to issue a writ of possession without notice to the borrower.

(2) Among the circumstances that should be considered by the court in

such an application should be the abandonment or apparent aban-

donment of the secured property by the borrower and the

commission, or the failure to prevent the occurrence, of waste of

the secured property.

(3) The court should be empowered, having regard to the circum-

stances, to grant leave to issue the writ of possession without

notice or with such notice to such persons, in such manner, and

within such time as the court considers proper.

126. (1) Prior to the expiry of the proposed delay period, the lender should

be entitled to take possession of property that has been or appears

to have been abandoned, without obtaining a writ of possession.

(2) The lender should be entitled to presume that the property has

been abandoned where all reasonably available evidence, includ-

ing the condition of the property, would lead a reasonable person

to believe that the borrower has vacated the property and does not

intend to return.

(3) The lender should be required to make reasonable inquiries in

order to obtain such evidence and, more particularly, to determine

whether the borrower's absence is of a temporary or permanent

nature.

127. A notice of the lender's intention to take possession of the property

should be served on the borrower. The lender should also be required

to post a notice on the property, stating that the lender intends to take
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possession, in order that a returning borrower may be made aware of

any proceedings that have taken place in his or her absence.

128. If the borrower did not intend to abandon the property, he or she

should be entided to retake possession immediately.

129. A lender who has taken possession without reasonable belief that the

property has been abandoned, or without having complied with the

procedural safeguards proposed above, should be liable for any actual

damage suffered by the borrower. Where, however, the lender has

acted reasonably in assuming the property was abandoned, the lender

should not be liable to the borrower, notwithstanding that the lender

was in error in taking possession.

130. Where the lender takes possession of the secured property and finds

chattels on that property, the lender should be required to conduct such

searches as may be appropriate in the circumstances against the name
of the borrower, of motor vehicles for which permits have been issued

under the Highway Traffic Act, and of the individual debtor index,

business debtor index, or motor vehicle index established under the

Personal Property Security Act.

131. (1) Where it appears to the lender, from a search or otherwise, that a

person has or may have an interest in any of the abandoned

chattels, the lender should be required to give notice in writing to

such person that the lender has taken possession of the chattels.

(2) Such a person should be required to make a claim to the chattels

within fifteen business days after notice in writing has been

received.

132. Where a person makes a claim to an interest in the abandoned chattels,

either as a result of, or independently of, the lender's notice, and the

lender believes on reasonable grounds that that person's claim is valid,

the lender should be required to permit such person to take possession

of the chattels. Where the lender does so, the lender should incur no

liability to the borrower, the true owner of the chattels, or any person

having interest in the chattels.

133. The lender or a claimant should be entitled to apply to the court in

order to determine the validity of any claim made to an interest in

chattels abandoned on the secured property.

134. (1) Where the lender believes, on reasonable grounds, that no person

other than the borrower has an interest in any of the abandoned

chattels, or where a person who has received the lender's notice

does not respond to the notice within fifteen business days after

receipt, the lender should be entitled to sell or otherwise dispose

of the chattels by any commercially reasonable method, without
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liability to the borrower, the true owner of the chattels, or any

other person having an interest in the chattels.

(2) Where, in accordance with paragraph (1), the lender disposes of

abandoned chattels that are subject to a personal property security

interest or owned by a person other than the borrower, to a person

who acquires them in good faith, the rights of the secured party or

true owner in respect of the property or any proceeds thereof

should be extinguished. The lender should be able to sell the

chattels free of such rights.

135. Where a third party's rights in the chattels have been extinguished, the

lender should be required to account to the third party up to the amount

of the proceeds of sale, or the value of the chattels if the lender has

kept them, after deducting the reasonable expenses incurred in selling

the chattels or otherwise lawfully dealing with them.

136. Where the lender disposes of chattels by sale, the proceeds of disposi-

tion should be applied first to pay the lender's reasonable expenses of

disposing of the chattels, including the costs of processing or preparing

the chattels for sale. The balance of the sale proceeds should be

distributed as part of the proceeds of the sale of the secured property.

137. There should be no jurisdiction in the court to postpone the lender's

right of possession, or to adjourn any proceedings instituted in respect

of that right, beyond the proposed four month delay period.

138. (1) The standard of care for a lender or a lender's agent in the custody

and preservation of secured property in the lender's possession

should be that of commercially reasonable care, having regard to

the nature of the secured property. Accordingly, the lender or the

lender's agent would be required to do whatever was usual or

customary in order to maintain the value, usefulness, and condi-

tion of the property, having regard to the interests of the

borrower, subsequent encumbrancers, and others who may be

affected by a breach of the proposed standard, and to the nature

and condition of the property.

(2) The proposed statutory formulation of the standard of care for a

lender or a lender's agent should not specify particular duties that

would satisfy the standard.

(3) The costs of such custody and preservation should be borne by the

borrower and, therefore, added to the debt.

(4) There should be no change to the existing rule that a lender is

liable for the acts of the agent, pursuant to the common law

principles of agency.

•
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139. The borrower or any person having an interest in the property should

continue to be entitled to apply to the court to enjoin a lender or a

lender's agent whose actual or expected standard of conduct in the care

of the property fails, or will fail, to meet the proposed standard.

140. If the lender or the lender's agent fails to comply with the proposed

standard of care, the lender and the lender's agent should be jointly

and severally liable for any loss or damage caused to any person,

including the borrower, subsequent encumbrancers, and guarantors,

who, in the reasonable contemplation of the lender or the lender's

agent, might suffer such loss or damage.

141. If a borrower is held liable for wrongdoing for which the lender in

possession is responsible, the borrower should be entitled to indemnifi-

cation by the lender.

142. (1) The proposed standard of commercially reasonable care to be

exercised by a lender in possession should not be capable of being

waived or limited by the borrower, whether or not a protected

borrower.

(2) However, the parties to a transaction that does not involve a

protected borrower should be entitled to define, in advance, the

conduct required of a lender in possession in order to satisfy the

standard of commercial reasonableness.

(3) Upon the application of any person who is affected by the issue

whether the standard of commercial reasonableness has been

satisfied, the court should be empowered to determine the issue,

notwithstanding that such conduct conforms to the terms agreed

upon by the borrower and the lender.

143. (1) The lender should be entitled to recover moneys spent in the repair

of the property, provided that the expenditure is commercially

reasonable in the circumstances.

(2) The borrower, the lender, or any interested person should be

entitled to apply to the court for a determination whether a

proposed expenditure or an expenditure already incurred is or was

commercially reasonable and, therefore, recoverable by the

lender.

144. (1) The lender should be entitled to claim, as part of the expenses of

possession, reasonable compensation for his or her own care and

trouble in fulfilling necessary duties in the management of the

secured property.
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(2) The parties should be free to agree in advance regarding what

constitutes reasonable compensation for the lender's services.

However, the lender should be entitled to no greater compensation

than is reasonable in the circumstances.

(3) The agreed amount should be subject to challenge in court by any

interested person.

145. (1) There should be no change to the existing law that allows a lender

to recover the costs of employing an agent where it was commer-

cially reasonable to do so.

(2) However, the reasonableness of the costs of an agent should be

capable of being challenged in court by any interested person.

146. (1) Where a borrower is in default, the lender should be entitled to

serve a tenant of the borrower with a notice, in prescribed form,

demanding rent.

(2) The notice should set out, in plain language, the reason for the

notice, the rights and remedies of the lender, the borrower, and

the tenant in respect of the notice, and such other information as

may be prescribed.

147. (1) Once the tenant receives the notice from the lender, the tenant

should be required to make all payments of rent in the manner

prescribed by the notice, until directed otherwise by the lender or

the court.

(2) A tenant who, in good faith, makes the payments under these

circumstances should be relieved from liability to the borrower.

(3) Where the tenant fails, without reasonable excuse, to make such

payments, the tenant should be liable to the lender for the rent,

including any rent paid to the borrower while the notice demand-

ing rent was in force.

148. (1) Where the tenant receives notice from more than one lender, the

tenant should be required to comply with the notice from the

lender having the prior interest in the secured property.

(2) Where the tenant, faced with conflicting claims to rent, is uncer-

tain as to a lender's right to the rent, the tenant should be entitled

to apply to the court for directions.

(3) Where the tenant brings such application, the tenant should be

entitled to his or her solicitor and client costs, to be fixed by the

court at the time of the application.

#
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(4) The costs should be set off against the rent that the tenant is

obliged to pay, unless the court orders otherwise.

149. The lender should be required to serve on the borrower a copy of the

proposed notice to the tenant to pay rent at the same time that the

tenant is served.

150. (1) Where a dispute arises between the borrower and the lender as to

the right to obtain rent, either party should be entitled to make an

application to the court to resolve the issue.

(2) The notice to the borrower should expressly advise him or her that

any dispute regarding the lender's claim may be resolved by

application to the court.

151. Where a lease binds the lender:

(a) the lender's entitlement to rent should include entitlement to

payment of any arrears of rent; and

(b) the definition of "landlord" in the Landlord and Tenant Act

should be amended to provide that that term shall include a

lender in possession of property subject to a binding lease,

whether that property is commercial or residential premises.

152. (1) Where a lender takes possession of property that is subject to a

non-binding commercial lease, the lender should be entitled either

to evict the tenant, to enter into a new binding tenancy agreement,

or to demand and receive payment of rent from the tenant.

(2) The lender's demand for, and receipt of, rent should not necessa-

rily give rise to the inference that the lender has assumed the

obligations of a landlord.

153. (1) Where a lender takes possession of residential premises, as

defined in the Landlord and Tenant Act, that are subject to a non-

binding lease that satisfies the requirements proposed in paragraph

(2), the terms of the lease should bind the lender for the period of

its unexpired term, but not less than 120 days and not more than

one year from the date the lender takes possession of the property.

(2) The preceding proposal should apply only to a non-binding lease

of residential premises that meets the following minimum
requirements:

(a) the rent provided by the lease between the borrower and the

tenant should be commercially reasonable for the premises in

question; the time for determining the reasonableness of the

rent should be the time at which the lease was entered into,

not the date at which the lender takes possession;
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(b) the lease must provide for payment of rent no more than three

months in advance; and

(c) the tenant must be required to take possession of the premises

not more than six months after the date of the lease, or, where

the premises are under construction, upon completion of the

construction.

(3) Any dispute with respect to whether a lease meets the require-

ments described in paragraph (2) should be resolved by the court

on the application of the lender or the tenant.

154. Where a lender takes possession of residential premises under the

circumstances described in the preceding recommendation, the lender:

(a) should be required immediately to give written notice that he

or she has taken possession and has become the landlord, and

setting out the date on which the lender is entitled to obtain

vacant possession of the secured property; and

(b) should have all the rights and be subject to all the obligations

of a landlord, and in order to resolve any uncertainty, Part IV

of the Landlord and Tenant Act should be made to apply to

such a tenancy, except that, notwithstanding the provisions of

Part IV respecting the termination of a tenancy, the lender

should be entitled to a writ of possession upon expiration of

the period proposed in Recommendation 153(1).

155. Where a non-binding lease of residential premises does not meet the

minimum requirements proposed in Recommendation 153(2), the

rights of the lender vis-a-vis the tenant and the borrower should be the

same as those recommended for a lender in possession of property

subject to a non-binding commercial lease (see Recommendation 152).

156. (1) With respect to a commercial lease and a residential lease that

does not meet the minimum requirements proposed in Recommen-
dation 153(2), a lender who intends to evict the tenant should be

under a duty to send to the tenant a notice to quit, in prescribed

form, specifying the date on which the lender requires vacant

possession, not earlier than ten days from the receipt of the notice.

(2) If the tenant refuses to give vacant possession, the lender should

be entitled to apply for a writ of possession.

(3) The application for a writ of possession should not be capable of

being stayed or adjourned on the ground of hardship.

157. (1) A lender's right to distrain with respect to property of a protected

borrower should be abolished.

#
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(2) Provisions analogous to sections 13, 14, and 15 of the Mortgages

Act should continue to govern a lender's right to distrain where the

borrower is not a protected borrower.

CHAPTER 11: MISCELLANEOUS MATTERS

158. (1) Unless and until it is shown that the application procedure under

the Rules of Civil Procedure is unequal to the task of providing an

expeditious, effective, and inexpensive means of resolving dis-

putes in the context of land security arrangements, that procedure,

as modified by paragraph (2), should continue to be used to deal

with all issues recommended to be dealt with by application to the

court.

(2) Applications pursuant to the proposed Land Security Act should be

heard not only by a judge or local judge of the Supreme Court of

Ontario, as is now the case under the Rules of Civil Procedure,

but also by a master of the Supreme Court.

(3) The legislative mechanism empowering a master to hear such

applications should be designed to meet any constitutional objec-

tions raised by section 96 of the Constitution Act, 1867.

159. (1) Documents should be served either personally, in the manner

provided by the Rules of Civil Procedure, or by mail.

(2) In connection with service by mail:

(a) documents to be served on the lender should be sent by

registered mail to the lender's designated address for service

set out in the security agreement or, if the borrower knows
that the designated address is no longer valid, to the branch or

other office of the lender where the borrower normally makes
payment or to such other address of the lender known to the

sender;

(b) documents to be served on the borrower should be sent by

both registered and prepaid first class mail to the borrower's

designated address for service set out in the security agree-

ment, or to the borrower's last known address, if the sender

knows that the designated address is no longer valid, or to the

secured property, if the sender knows that the first two

addresses are no longer valid; and

(c) documents to be served by mail on a person other than a

lender or a borrower should be sent both by registered and by

prepaid first class mail to the person's designated address or,

if the sender knows the designated address is no longer valid,

to a branch or other office of the person or to such other

address of the person known to the sender.
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160. (1) The court should fix the costs of an application brought under the

Land Security Act at the time of the hearing, unless in the

circumstances it would be inappropriate to do so.

(2) Where an application is brought because of a lender's failure,

without reasonable excuse, to comply with his or her statutory

obligations respecting the provision of a statement of account or a

discharge, prepayment of the loan, or the assumption of the

security agreement, the court should award costs of the application

to the applicant on a solicitor and client basis, to be paid forthwith.

(3) The court should be empowered to order that the costs be added

to, or subtracted from, the amount due under the security

agreement.

161. (1) A permanent specialized ministerial committee, dealing exclu-

sively with matters relating to land security, should be established.

(2) The committee should meet on a regular basis, and more fre-

quently in the early years after implementation of the

Commission's reform proposals, in order to monitor, and to make
recommendations concerning, the law and practice pertaining to

land security transactions.

(3) The committee should be constituted in time to review drafts of

the proposed new Land Security Act before its enactment. In

addition, the committee should be involved in reviewing the

various forms recommended to be prescribed under the proposed

Act and in preparing the "information booklet" of questions that

should be made available to prospective borrowers to enable them

to determine both where they will obtain financing and the

desirability of particular offers to finance.

(4) The committee should be composed of experts broadly representa-

tive of the community affected by land security law and practice,

as well as government officials representing ministries whose
supervisory responsibilities relate to matters pertaining to land

security transactions.

162. (1) The disclosure requirements should not apply where the security

agreement was registered before the date on which the proposed

Land Security Act comes into force.

(2) Lenders should be required to comply with disclosure obligations

that arise only after the date that the proposed Act comes into

force.

(3) Subject to paragraphs (1) and (2), the Land Security Act should

apply to all land security agreements in existence on the date on

which the legislation comes into force.
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REPORT ON COMPENSATION FOR PERSONAL INJURIES
AND DEATH (1987)

The purpose of this study was to take a careful and balanced look at

the legal principles governing compensation for personal injuries and

death, in order to ensure that they were fair, consistent and reasonable.

The project was not initiated in response to any perceived crisis in relation

to liability insurance or the operation of the tort system. Moreover, the

project assumed the continued existence of the present, fault-based tort

system, and did not extend to an examination of other systems of accident

compensation.

In the report, the Commission deals with the following topics: third

party claims under Part V of the Family Law Act, 1986 for pecuniary

losses and loss of guidance, care and companionship resulting from

wrongful injury to or death of another person; damages for non-pecuniary

loss (that is, pain and suffering, loss of amenities and loss of expectation of

life); the cost of future care of an injured person, including income tax and

gross-up; reviewable periodic payments; collateral benefits; prejudgment

interest; and certain miscellaneous issues, including contingencies, the

discount rate, and management fees.
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REPORT ON COMPENSATION FOR PERSONAL INJURIES AND DEATH
(1987)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 2: LOSS OF WORKING CAPACITY

1. (1) Third party claims under Part V of the Family Law Act, 1986 for

pecuniary losses and for loss ofguidance, care and companionship
resulting from wrongful injury to or death of another person

should be abolished and replaced by a first party claim for loss of

"working capacity", as defined in Recommendation 3, infra.

(2) Accordingly, section 61(1) and section 61(2Xe) of the Family Law
Act, 1986 should be repealed. (See, further, Recommendation 33,

concerning repeal of the remainder of section 61.)

2. Legislation should provide clearly that a claim for loss of working

capacity survives to the estate of a deceased tort victim.

3. Loss of working capacity should be defined to mean loss of productive

capacity including,

(a) loss of the capacity to earn;

(b) loss of the capacity to provide care and guidance to a spouse,

dependent children or dependent parents of the injured or

deceased person as defined in Recommendation 4, infra;

(c) loss of the capacity to provide household services; and

(d) loss ofentitlement under a pension, annuity or similar instrument.

4. For the purposes of Recommendation 3(b), supra,

(a) "spouse" should be defined to mean a spouse within the meaning
of Part III of the Family Law Act, 1986;

(b) "dependent child" should be defined to mean a child who is a

minor, or a child who is not a minor but who has, or who
immediately before the death had, a reasonable expectation of

• One of the Commissioners, Mrs. Margaret A. Ross, dissents from most aspects of the

scheme embodied in the recommendations made in ch. 2: see supra, ch. 2, sec. 10.
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receiving substantial pecuniary benefit from the injured or

deceased tort victim; and

(c) "dependent parent" should be defined to mean a parent who has,

or who immediately before the death had, a reasonable expecta-

tion of receiving substantial pecuniary benefit from the injured or

deceased tort victim.

5. For the purposes of Recommendation 3(c), supra, compensation for

loss of capacity to perform household services should be assessed with

reference to the average weekly earnings in Ontario (industrial aggre-

gate).

6. In cases ofnon-fatal injury, the existing rule, that income tax should not

be deducted from the award, should continue to govern the determina-

tion ofdamages for loss ofworking capacity.

7. Where personal injury results in death, no deduction should be made
from an award ofdamages for loss ofworking capacity in respect of the

income tax that would have been payable by the deceased.

8. Where personal injury results in death, the award ofdamages for loss of

working capacity, other than damages for loss of capacity to give care

and guidance, should be reduced by the cost ofearning that would have

been incurred by the deceased but for the personal injury.

9. (1) Where personal injury results in death, the award ofdamages for

loss ofworking capacity, other than damages for loss ofcapacity to

give care and guidance, should be reduced by the amount of the

deceased's personal living expenses as determined under para-

graph (2).

(2) The personal living expenses that are to be deducted from the

damages award should be conclusively presumed to be three-

quarters of the projected income of a person who dies without a

spouse or dependent children; one-quarter of the projected

income of a person who dies with a spouse but without any
dependent children, during the anticipated joint life expectancy of

the deceased and his spouse; and fifteen percent of the projected

income of a person, with or without a spouse, who dies with

dependent children, during the projected period of dependency.

10. Where there is no surviving spouse, dependent children or dependent
parents, the damages in respect of loss of working capacity should be

payable to the estate, and should be distributed like any other asset of

the estate under the general law governing succession, and subject to

the claims of creditors.

11. Where damages are assessed in respect of the loss of capacity to give

care and guidance, the damages should be distributed among the

#
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surviving spouse, dependent children, and dependent parents in the

amounts assessed in respect of each ofthem.

12. Damages awarded for loss ofworking capacity, other than the damages
awarded for loss of capacity to give care and guidance, should be

apportioned among the surviving spouse, dependent children and
dependent parents. The matter ofapportionment should be decided by

the court.

13. In determining apportionment of the damages awarded for loss of

working capacity, other than for loss of capacity to give care and
guidance, the court should be able to order the trial of an issue and to

give such directions for that purpose as are considered just.

14. Legislation should provide that the surviving spouse, dependent chil-

dren and dependent parents may intervene in respect of the issue of

apportionment as parties to the action under the Rules of Civil Proce-

dure.

15. Where one or more of the surviving spouse, dependent children, and
dependent parents is a person under a disability, the court should be

able to order that notice be given to the Official Guardian or the Public

Trustee or any other person that the court considers appropriate.

16. Where damages for loss of working capacity, including loss of the

capacity to give care and guidance, are distributed by the court among
the surviving spouse, dependent children, and dependent parents, the

damages should not be subject to the claims ofcreditors ofthe deceased

person or to the costs arising from the administration ofthe estate.

17. (1) Subject to paragraph (2), an action for damages in respect ofloss of
working capacity should be brought by the personal representative

on behalf of the estate.

(2) A surviving spouse, dependent child or dependent parent should

be able to bring the action that the personal representative could

have brought where an action has not been brought by the personal

representative within six months ofthe death, or sooner with leave

of the court

18. The surviving spouse, dependent children, and dependent parents

should have a right ofappeal from an order distributing or apportioning

damages for loss of working capacity, regardless of whether they are

parties or intervenors in the action.

19. (1) Legislation should provide that, where personal injury results in

death, a settlement ofa claim in respect ofloss ofworking capacity

requires the consent of the surviving spouse, dependent children

and dependent parents whose existence is reasonably within the

knowledge ofthe person making the claim.
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(2) Legislation should provide that an application or motion may be

made to the court to determine whether any person is a spouse,

dependent child or dependent parent whose consent is required

under paragraph (1).

(3) Where one or more of the surviving spouse, dependent children,

and dependent parents is a person under a disability, the provisions

of the Rules of Civil Procedure governing settlement of a claim

made by or against a person under a disability should apply with

necessary modification.

20. Costs incurred by the plaintiff in an action for damages for loss of

working capacity that are not recovered from the defendant or another

party should be paid out ofthe damages on a pro rata basis before they

are distributed.

21. The action per quod servitium amisit should be abolished.

CHAPTER 3: DAMAGES FOR NON-PECUNIARY LOSS

*22. There should be no change in the present law and practice, as enunci-

ated by the Supreme Court ofCanada in the trilogy, respecting awards
ofdamages for non-pecuniary loss.

23. (1) In the trial ofan action for damages for personal injuries, thejudge

should be empowered to give guidance to the jury concerning the

quantum ofdamages for non-pecuniary loss.

(2) Counsel should have the right to make submissions to thejudge or

thejury, as the case may be, on the quantum ofdamages, subject to

the trial judge's overriding discretion to control proceedings of the

court

(3) An appellate court should have power, when setting aside a jury or

court assessment ofdamages for non-pecuniary loss, to substitute

its own assessment, instead of ordering a new trial, if it thinks this

to be just in the circumstances.

24. There should be no change in the law, under section 38(1) ofthe Trustee

Act, respecting the entitlement of the estate of an injured person to

recover damages for non-pecuniary loss.

25. The law respecting the award of damages for emotional distress,

standing alone, should be allowed to develop on a case-by-case basis,

without legislative intervention.

• Dr. H. Allan Leal, O.C., Q.C., Vice Chairman of the Commission, dissects from this

recommendation: see supra, ch. 3, note 148.

#
9.
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CHAPTER 4: COST OF CARE

26. There should be no change in the present law respecting the general test

of"reasonableness" to determine the standard ofcare to be awarded to

a successful plaintiff in a personal injury action.

27. (1) The Government ofCanada should be urged, by strong represen-

tations at the highest level, to introduce a tax sheltered plan,

analogous to a registered retirement savings plan, that would
permit investment in the plan of the entire amount of compensa-
tion awarded for future care.

(2) Investment income should be permitted to accumulate in the plan,

free of tax.

(3) The plaintiff should be taxed on withdrawals from the plan,

subject to the ordinary rules, including the medical expense deduc-

tion, only until the amount remaining in the plan equals the

amount originally paid in, which amount the plaintiffshould then

be able to withdraw free of tax.

28. Legislation should be enacted, at the earliest opportunity, to provide

that an award ofdamages for future care shall include an amount that

would offset liability for income tax on income from investment ofthe
award.

29. The Courts ofJustice Act, 1984 should be amended to provide that the

Rules Committee of the Supreme and District Courts may make rules

in relation to the method ofcalculating the amount to be included in an
award ofdamages for future care that would offset liability for income
tax on income from investment ofthe award.

30. For the purpose ofcalculating the amount to be included in an award of

damages for future care under Recommendation 28, the following

assumptions should be standardized and implemented by amendment
to the Rules of Civil Procedure:

(a) the rate of inflation should be assumed to be the average of the

annual rates of change in the Consumer Price Index (all items,

Canada) for the five year period ending in October ofthe year prior

to the year in which judgment is given, adjusted to the nearest one-

half percentage point.

(b) the income tax laws should be assumed to be the income tax laws

enacted or made at the time of trial, including any future changes

in the income tax laws, enacted or made at the time oftrial, but not

applicable until a subsequent tax year, however, all fixed dollar

amounts in the income tax laws should be assumed to increase

annually at the assumed rate of inflation.
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(c) the funds from an award for future care should be assumed to be

invested fifty percent in equities and fifty percent in interest-

bearing investments.

(d) after taking inflation into account, the annual rate of return, in

respect'of both equities and interest-bearing investments, should

be assumed to be the rate specified in the Rules ofCivil Procedure,

from time to time, in respect ofthe discount rate, which, at present,

would be 2.5 percent.

(e) the total annual return on equity investments, as determined

under paragraphs (a) and (d), should be assumed to be composed
of the following:

(i) dividends, at the annual rate of 3.5 percent of capital; and

(ii) capital gains, as to the remainder, realized annually.

(0 the amount that the injured person should be assumed to with-

draw from the fund for future care in each year should be the

expected cost of future care for that year, taking into account the

probability of surviving to that year and all contingencies used in

the calculation ofthe present value ofthe costs of future care.

(g) the plaintiff's future income earned after the accident, and the

plaintiff's investment income derived from the award for loss of

working capacity should be taken into account, but the plaintiff's

income from other sources should be ignored.

31. The Courts ofJustice Act, 1984 should be amended to provide that the

rules made in relation to the method of calculating the amount to be

included in an award of damages for future care that would offset

liability for income tax on income from investment of the award shall

be reviewed at least once every four years.

32. Legislation should not be enacted to deal with the possibility, in the

assessment of damages in a personal injury action, of duplication in

respect ofthe award for basic necessities of life.

33. The present uncertainty surrounding the relationship between third

party claims under the Family Law Act, 1986 and the injured person's

own claim should be resolved by repealing section 61(2Xa), (b), (c), and
(d) of the Family Law Act, 1986, while providing that the injured

person has the right to compensation in such cases, and that the court

may order that the compensation be held in trust for the third party.

#
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CHAPTER 5: REVIEWABLE PERIODIC PAYMENTS

*34. The law in Ontario should not be changed to accommodate a system of

periodic payments, whether reviewable or non-reviewable, that could

be ordered by the court without the consent of the parties.

CHAPTER 6: COLLATERAL BENEFITS

35. Where an injured person has received an indemnity, including an ex

gratia payment, in respect ofany specific pecuniary loss claimed from

a wrongdoer, the damages in respect of that loss should be held in trust

for the collateral source.

36. (1) The wrongdoer, or her insurer, should be entitled to make payment
of such damages directly to the collateral source, and should be

entitled to receive a discharge of liability to the extent of such

payment.

(2) Payment of damages to the collateral source should include pre-

judgment interest.

37. Recommendations 35 and 36 should not apply until the injured person

has been fully indemnified for her entire loss from any source or

combination of sources.

CHAPTER 7: PREJUDGMENT INTEREST

38. Section 138(1) of the Courts ofJustice Act, 1984 should be amended to

provide that prejudgment interest should run from the date upon
which the cause of action arises.

39. Prejudgment interest rates should be set quarterly.

40. The rate of prejudgment interest should be equal to the average bank
rate for each quarter, rounded to the nearest one-tenth of a percentage

point.

41. Prejudgment interest should be compounded, with quarterly calcula-

tions.

**42. Prejudgment interest should be awarded on damages for non-pecuni-

ary loss at the rate specified in the Rules of Civil Procedure, from time

• Dr. H. Allan Leal, O.C., Q.C., Vice Chairman of the Commission, dissents from this

recommendation: see supra, ch. 5, sec. 5.

•• One of the Commissioners, Mr. Earl A. Cherniak, Q.C., dissents from this recommen-
dation: see supra, ch. 7, sec. 5.
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to time, in respect of the discount rate, which, at present, would be 2.5

percent.

43. Section 138(2) ofthe Courts ofJustice Act, 1984 should be amended by

replacing the term "special damages" with the term "past pecuniary

loss".

CHAPTER 8: MISCELLANEOUS ISSUES

44. Legislation should not be enacted to prescribe a percentage deduction

for contingencies in all cases or to deal with the possibility ofdiscount-

ing doubly for contingencies.

45. There should be no change in the law governing discount rates; how-
ever, at least once every four years, the Rules Committee of the

Supreme and District Courts should review the discount rate to be used

in determining the amount ofan award in respect of future pecuniary

damages.

46. There should be no change in the current law governing the award of
management fees.

•

#
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REPORT ON CONTRIBUTION AMONG WRONGDOERS AND
CONTRIBUTORY NEGLIGENCE (1988)

This report deals primarily with the rights and obligations, as

between themselves, of persons—called "concurrent wrongdoers"—whose

wrongful conduct has been the cause of a single, indivisible loss to another.

The right of one concurrent wrongdoer, who has paid more than his lawful

share of the damage award, to obtain compensation from another

concurrent wrongdoer is referred to as the "right to contribution".

In addition to rights to contribution, the report examines the rights

of the injured person vis-d-vis concurrent wrongdoers and the effect of the

injured person's contributory fault on the extent of his recovery.

Chapters in the report are devoted to the following topics: the two

classes of concurrent wrongdoers—that is, "joint" wrongdoers and

"several" wrongdoers; in solidwn liability—that is, the rule that each

concurrent wrongdoer is liable for the entire loss; the nature and scope of

the right to contribution; settlements and contribution claims; defences to

contribution claims; the assessment of contribution; some procedural

aspects of contribution claims; and contributory negligence

#
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REPORT ON CONTRIBUTION AMONG WRONGDOERS AND
CONTRIBUTORY NEGLIGENCE (1988)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 1: INTRODUCTION

1: The Negligence Act should be repealed and a new Contribution and
Comparative Fault Act should be enacted to deal comprehensively with

the rights and obligations, as between themselves, ofconcurrent wrong-

doers, the rights of the injured person vis-a-vis such wrongdoers, and
the effect of the injured person's contributory fault on the issue of

liability.

CHAPTER 2: JOINTAND SEVERAL LIABILITY

2. The provisions currently contained in section 149 of the Courwof
Justice Act, 1984, as modified in accordance with the following recom-

mendations, should be placed in the proposed new Contribution and
Comparative Fault Act.

3. A person who has obtained judgment against a defendant should not

thereby be precluded from instituting or continuing an action against

another in respect ofthe same debt ordamage for which the defendants

are jointly liable.

4. (1) Subject to paragraphs (2) and (3), a person who releases a person

should not thereby be barred from proceeding against any other

person who is concurrently liable in respect of the same debt or

damage.

(2) Where a person who settles with a concurrent wrongdoer or debtor
expressly gives up his right to sue any person who is liable for the

damage or debt, he should not subsequently be able to institute a
proceeding in respect ofthe damage or debt against a concurrent

wrongdoer or debtor who was not a party to the settlement

(3) A person who has released a debtor should not be entitled to

proceed against anotherwho is concurrently liable in respect ofthe
debt ifthe second debtor has been prejudiced by the release ofthe

first

(4) The payment into court rule, enunciated in Reaney v. National

Trust Co. , should be abolished. An offer ofsettlement made under
Rule 49 ofthe Rules ofCivil Procedure should be treated like any
other settlement That is, a person who accepts an offer of settle-

ment should not be precluded from continuing or instituting an
action against any other person who is or may be concurrently
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liable for the debt or damage in respect of which the offer of

settlement was made, unless the settlement is expressly made in

respect of the claim that the plaintiff may have against other

persons.

5. The Parliament ofCanada should be requested to enact legislation that

would abrogate the judgment bar and release bar rules respecting

proceedings in the Federal Court.

6. The single judgment rule should be abolished, so that the present law

with respect to separate awards of damages against concurrent defen-

dants who are severally liable would be extended to those whose
liability is joint. A plaintiff should always be able to prove the extent of

the loss for which a particular defendant is liable, without regard to the

sum awarded to the plaintiff against another, concurrently liable

defendant.

7. A person who proceeds in separate actions against two or more persons

who are concurrently liable in respect of the same damage or debt

should be entitled to costs only in the first action, unless that person

satisfies the court that there were reasonable grounds for bringing more
than one action.

CHAPTER 3: INSOLIDUM LIABILITY

8. There should be no change in the law respecting the in solidum liability

of concurrent wrongdoers to a plaintiff, even where the plaintiff is

contributorily negligent.

9. Where there are more than two concurrent wrongdoers, and one
wrongdoer is insolvent or otherwise unavailable to satisfy her share of
liability, that share should be divided between the remaining wrong-
doers in proportion to their respective degrees of fault, without dis-

charging the liability to contribute of the defaulting concurrent

wrongdoer.

CHAPTER 4: THE NATURE AND SCOPE OF THE RIGHT TO
CONTRIBUTION

10. (1) Subject to the following recommendations, a right to contribution

should be capable ofarising among wrongdoers who cause a single

loss to an injured person, irrespective of the nature of the legal

obligation that gives rise to their liability in damages, and of the

form of the relief that the wrongdoer has been required to provide

to the injured party.

(2) The criminal nature of the wrongdoing, the fact that it was com-
mitted intentionally or that the damages paid by a defendant
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include a penal or punitive element, should not automatically bar

a right of contribution. (See, also, Recommendation 37(4).)

(3) For the purpose of this recommendation, liability to restore a

chattel to the injured party should be regarded as equivalent to

liability to pay damages. In addition, other decrees of specific relief

that discharge or reduce the liability of a concurrent wrongdoer

should be capable of founding a claim for contribution.

11. The proposed statutory right should not extend to those liable for a

debt.

12. (1) Subject to the exceptions recommended below, the contribution

provisions of the proposed new Contribution and Comparative

Fault Act should govern in all cases and, therefore, should super-

sede any other right to contribution (as distinct from indemnity),

whether that right arises by statute or by any other means (includ-

ing common law and equity).

(2) (a) The proposed Contribution and Comparative Fault Act ought

to supersede all other statutory rights of contribution, as

recommended in paragraph (1), unless it is specifically pro-

vided in the other statute that the contribution provisions of
that statute apply notwithstanding the provisions in the Con-
tribution and Comparative Fault Act.

(b) Should the proposed legislation be enacted, those governmen-
tal officials responsible for the administration of other rele-

vant Acts should review those Acts in light of the new
Contribution and Comparative Fault Act in order to deter-

mine whether the provisions in such Acts ought to be made to

apply notwithstanding the Contribution and Comparative
Fault Act.

(c) The proposed review of existing legislation should include

a consideration of the precise meaning of any provisions

concerning the right to "indemnity", having regard to the

distinction, made in chapter 1 ofthis Report, between "contri-

bution" and "indemnity" and the not infrequent use of the

latter term in two different ways in the legislation of Ontario.

(3) The contribution provisions ofthe new Contribution and Compar-
ative Fault Act should apply in the case of trustees and other

fiduciaries, except as otherwise specifically provided by the revised

Trustee Act proposed by the Commission in its Report on the Law
ofTrusts (1984).

(4) The provisions of the proposed new Contribution and Compara-
tive Fault Act governing contribution should be subject to any
express or implied contractual agreement relating to contribution

made by the concurrent wrongdoers.
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13. The proposed legislation should not affect any express or implied

contractual or other right to indemnity, as defined in chapter 1 of the

Report.

14. No person should be able to claim contribution from a person who is

entitled to be indemnified by the claimant for the damages in respect of

which contribution is sought.

15. A person who has a right to contribution under the proposed Contribu-

tion and Comparative Fault Act should be subrogated to any right that

the injured person has against the concurrent wrongdoer from whom
contribution is claimed.

16. The proposed new statutory provisions for contribution among wrong-

doers should expressly apply to the Crown in right of Ontario and,

insofar as it is constitutionally permissible, to the Crown in right of

Canada.

CHAPTER 5: SETTLEMENTS AND CONTRIBUTION CLAIMS

17. Where a person who has settled the claim of an injured person claims

contribution from another who he alleges is liable for the injured

person's loss, it should be no defence to the contribution claim that the

claimant could never have been successfully sued by the injured person.

However, the court should be empowered to refuse contribution if the

person claiming contribution made the settlement without believing

that he was or might be liable and without regard to any legal proceed-

ings that might be instituted against him by the injured person for the

claim settled.

18. A person who settles a claim made against him by the injured person

should be entitled to institute or continue a claim for contribution from
those concurrently liable ifthe settlement provides for the discharge or

reduction of the liability of the other concurrent wrongdoers to the

injured person.

19. If an injured person obtains judgment against a wrongdoer, his dam-
ages should be reduced by any consideration already given to him
under a settlement by another concurrent wrongdoer.

20. Where, following a settlement between the injured person and a con-

current wrongdoer, another concurrent wrongdoer has been held liable

to the injured person or has settled the injured person's claim for an
amount that exceeds his proportionate share of the liability, he should

be entitled to claim contribution from the first concurrent wrongdoer
for the excess, even though the first concurrent wrongdoer has ceased to

be liable to the injured person by virtue of the settlement.

#
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CHAPTER 6: DEFENCES TO CONTRIBUTION CLAIMS:
LIABILITY TO THE INJURED PERSON

21. Where the injured person sues both the claimant for contribution and
the person against whom the claim is made as co-defendants in a single

action, or where, in the injured person's action against the claimant

alone, the contributor is added as a third party by the claimant, both the

claimant for contribution and the contributor should be bound by the

findings of the court in that action.

22. (1) Where a claim for contribution is made in a legal proceeding

independent of that in which judgment was awarded in favour of

the injured person against the claimant for contribution, it should

be no defence for the person against whom the claim for contribu-

tion is made to show that the court erred in holding the claimant

liable to the injured person, except where the judgment was
obtained by collusion or fraud.

(2) The recommendation in paragraph (1) should apply even where
the judgment against the claimant in favour of the injured person

was on consent.

(3) (a) In the independent contribution action, the person against

whom the claim for contribution is made should be entitled to

show that the court wrongly assessed the quantum of the

injured person's loss in the earlier action between the injured

person and the claimant for contribution. Accordingly, the

sum to which the contributor should be required to contribute

should be determined by the court before which the contribu-

tion claim is made.

(b) However, the claimant for contribution should be estopped

from arguing that the injured person's loss was greater than

the amount at which that loss was assessed by the court that

decided the injured person's action against the claimant.

(4) If the judgment in favour of the injured party ordered specific

reliefagainst the claimant for contribution—such as the delivery of
goods or the performance of a service by the claimant—the court

before which the claim for contribution is brought should be
required to place a value on such delivery or performance in order

to determine the amount ofcontribution recoverable.

23. A person who could at no time have been successfully sued by the

injured person should not be liable to pay contribution to another
person in respect of the injured person's loss.

24. A person whose liability to the injured person is less than that of
another wrongdoer because ofa contract made with the injured person
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before the cause of action arose, the contributory fault of the injured

person, a statute, or any other reason, should never be required to pay

by way ofcontribution a sum that exceeds the amount of her liability to

the injured person.

25. The fact that a wrongdoer's liability to the injured person is limited

should be ignored for the purpose of calculating the amount that she is

liable to pay by way ofcontribution, except for the purpose ofensuring

that her liability to contribute does not exceed the amount in which her

liability to the injured person was limited.

26. No recommendation made in this Report is intended to affect in any
way the Workers' Compensation Act.

CHAPTER 7: DEFENCES TO CONTRIBUTION CLAIMS:
SUBSEQUENT IMMUNITIES

27. (1) It should never be a defence to a claim for contribution for the

contributor to establish that his liability to the injured person had

ceased to be enforceable by reason of the failure of the injured

person to comply with a procedural requirement, the expiry of a

statutory limitation period, dismissal ofthe injured person's action

for delay, or an analogous equitable bar upon a successful suit by

the injured person. The contributor should not be protected from
liability to contribute, even if he had ceased to be capable of being

successfully sued by the injured person when that person com-
menced proceedings against or settled with the person claiming

contribution.

(2) Should the recommendation in paragraph (1) be enacted, those

governmental officials responsible for the administration of stat-

utes requiring notice of a claim to be sent to an alleged wrongdoer
should review the nature and purpose of the statutory notice

requirements in order to determine whether they are ofoverriding

importance and, therefore, whether they ought to be made to apply

notwithstanding the Commission's Contribution and Comparative
Fault Act.

28. It should be a defence to a claim for contribution for the contributor to

establish that proceedings were instituted by the injured person against

the claimant, or a settlement was made between them, after the expiry

of a limitation period contained in a contract made between the

contributor and the injured person before the latter's cause of action

arose against the contributor.

29. (1) It should be a defence to a claim for contribution for the contribu-

tor to establish thatjudgment on the merits has already been given

in his favour in an action by the injured person, except where the

judgment was obtained by collusion or fraud.

#
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(2) The recommendation in paragraph (1) should not apply where the

injured person's action was dismissed for delay.

30. It should never be a defence to a claim for contribution for the

contributor to establish that he had ceased to be liable to the injured

person by virtue of a settlement made with, or a release or waiver of

liability given by, the injured person after that person's cause of action

against him arose.

CHAPTER 8: THE ASSESSMENT OF CONTRIBUTION

31. Where contribution is sought on the basis of a full settlement made
between the injured person and the claimant, the contribution payable

by the contributor should be calculated by reference to the value of the

consideration given for the settlement, which the claimant must estab-

lish it was in all the circumstances reasonable for her to give. If the

claimant does not establish that the consideration actually given was

reasonable, the contribution payable by the contributor should be

based on the court's determination of the value of the consideration

that it would have been reasonable for the claimant to have given.

32. Where the claimant for contribution has settled the injured person's

claim by performing services or delivering goods, the court in contribu-

tion proceedings should be required to value these in order to deter-

mine whether the claimant has settled for a reasonable amount.

33. Ifa wrongdoer has settled the injured person's claim against him in such

a way that the injured person may proceed against those concurrently

liable with the settling wrongdoer, the contributable sum should be

calculated in the way described above, but,

(a) if a claim for contribution is made by or against the settling

wrongdoer by a third party claim incidental to an action

brought by the injured person against a concurrent wrong-

doer, the contributable sum should be the amount of their

common liability as determined by the court in that action;

and

(b) if the non-settling wrongdoer is sued by the injured person,

and subsequently claims contribution from the settling

wrongdoer in an independent action, the contributable sum
should be the amount of the common liability as determined
by the court in that action.

34. Ifthe terms ofthe settlement provide for the performance ofservices or
the delivery ofgoods, these should be required to be valued by the court

in order to determine the amount ofcontribution recoverable.

35. Where the injured person has obtained judgment against concurrent
wrongdoers in separate proceedings and the damages of the injured
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person have been assessed differently, in a claim for contribution by one

wrongdoer against another wrongdoer the court should be required to

determine the sum to which the parties to the contribution claim shall

contribute, without reference to the findings on damages in the earlier

litigation.

36. In determining contribution among concurrent wrongdoers, the court

should disregard the fact that some other person, who is not a party to

the contribution proceedings, might also be concurrently liable to the

injured person.

37. (1) The amount of contribution recoverable from a concurrent

wrongdoer should be such as may be found by the court to be just

and equitable, having regard to the degree of responsibility ofeach

concurrent wrongdoer for the damage caused.

(2) If it is not practicable for a court to make such an assessment, each

should be determined to be equally responsible and liable to pay an
equal amount by way ofcontribution.

(3) The determination of the degree of responsibility attributable to

each party to a .claim for contribution should be regarded as a

question of fact.

(4) While the criminal nature of the wrongdoing, the fact that it was
committed intentionally or that the damages paid by a defendant

include a penal or punitive element, would not automatically bar a

right of contribution (see Recommendation 10(2)), such factors

should be relevant to the court's exercise of its discretion over the

quantum ofcontribution awarded.

(5) In determining the degree of responsibility ofa concurrent wrong-
doer, the court should be entitled to find any degree of responsibil-

ity, including responsibility for none or all of the damage.

CHAPTER 9: SOME PROCEDURAL ASPECTS OF
CONTRIBUTION CLAIMS

38. A person who is claiming contribution from another who is a co-

defendant in the action brought by the injured person should do so by a

crossclaim in that action, in accordance with the relevant provisions of
the Rules ofCivil Procedure, unless the court before which the action is

brought has no jurisdiction to determine the claim for contribution..

39. A person who is sued by the injured person should normally claim

contribution from a concurrent wrongdoer, who is not a party defend-

ant, by a third party claim in accordance with the relevant provisions of
the Rules ofCivil Procedure. However, the claimant should be entitled

#
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to institute an independent action for contribution where the court

before which the injured person's action was brought had no jurisdic-

tion to determine the claim for contribution, or it was otherwise

impracticable for the claimant to assert his right to contribution by a

third party claim.

40. A person whose right to contribution is based upon a settlement of the

injured person's claim should be entitled to institute or continue

proceedings for contribution against a person who is or may be con-

currently liable for the loss to which the settlement relates. For this

purpose, "settlement" should include a settlement approved by a court

and a judgment obtained by consent.

41. The limitation period governing the enforcement ofthe right of contri-

bution among concurrent wrongdoers should be two years. Where the

claim is based upon a judgment against the claimant in favour of the

injured party, the period should run from the date of the judgment.

Where the claim is based upon a settlement, the period should com-
mence from the date when the settlement was made.

42. An order for the payment of contribution should become executable

when the claimant has discharged a greater proportion of the common
liability than represents his degree of fault, or when the contributor can

no longer be sued successfully by the injured person. Where the

claimant has not discharged his liability to the injured person, the

money recovered from the contributor should be paid into court in

satisfaction of the claimant's liability to the injured person.

CHAPTER 10: CONTRIBUTORY NEGLIGENCE

43. Subject to the following recommendations, where a person is injured by

the wrongful act of one or more persons and the fault of the injured

person is found to have contributed to the damage, the court should

determine the degrees of fault of the person or persons and of the

injured person that contributed to the damage, and should apportion

the damages in proportion to the degrees of fault that are so found.

44. Subject to Recommendation 45, all torts of negligence and strict

liability, as well as intentional torts, should be included within the scope

of the proposed legislation governing apportionment in cases of con-

tributory fault.

45. The question whether the new apportionment legislation should apply

in the case ofactions for conversion, detinue, and injury to a reversion-

ary interest, or where the true owner has recovered the goods without

the assistance of a court, should be deferred for consideration in the

Commission's Project on Remedies for Wrongful Interference with

Goods.
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46. Apportionment should not be excluded where the plaintiff has relied

on the defendant's contractual assurance of performance.

47. Apportionment should not be restricted to an unintentional breach of

contract.

48. Apportionment should apply to a breach of a duty of care arising from
a contract that creates a liability in damages, and, in addition, to any
breach of contract that creates a liability for damages for personal

injury or property damage.

49. Apportionment for loss caused by breach of contract should be subject

to any agreement, express or implied.

50. Apportionment should extend to a breach ofstatutory duty that creates

a liability in damages.

51. The proposed apportionment legislation should not be extended to

breach of fiduciary duty, including breach of trust.

52. Apportionment should apply to all types of loss, including economic
loss.

53. The proposed apportionment legislation should not deal expressly with

set offand counterclaim in cases where either or both of the parties are

insured.

54. The proposed apportionment legislation should not include an express

provision dealing with costs of a claim or counterclaim.

55. For the reasons discussed in chapter 3, liability to a contributorily

negligent plaintiff should continue to be in solidum even where one or

more of the concurrent wrongdoers is or are absent or insolvent.

56. No provision should be made for apportioned damages, and liability

should continue to be in solidum, even where three or more parties

suffer damage for which each party is partly responsible.

57. The case where the plaintiff is contributorily negligent against one
wrongdoer but not against another should be dealt with as proposed in

chapter 6. (See Recommendation 24.)

58. The proposed apportionment legislation should contain a provision,

similar to section 3 of the Canadian Uniform Contributory Fault Act,

abolishing the doctrine of last clear chance.

59. The proposed apportionment legislation should include a provision,

similar to section 5(2) of the Uniform Act, imputing the contributory

fault of an injured person to a third person claiming damages arising

from the injury.

•
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60. (1) The proposed apportionment legislation should contain a provi-

sion, similar to section 4(b) of the Uniform Act, stating that the

degree to which the fault or wrongful act ofa person contributed to

damage is a question for the trier of fact.

(2) If the degrees to which the fault of the plaintiff and defendant

contributed to the damage cannot be determined in relation to

each other, they should be deemed to have contributed equally in

relation to each other.

61. (1) (a) The apportionment provisions of the Contribution and Com-
parative Fault Act should have primacy over any other Act

that provides for apportionment, unless the other Act specifi-

cally states that it is to apply notwithstanding the proposed

Act.

(b) Those governmental officials responsible for the administra-

tion of other relevant Acts should review those Acts in order

to determine whether their apportionment provisions ought

to be made to apply notwithstanding the Contribution and
Comparative Fault Act.

(2) The Contribution and Comparative Fault Act should be made
subject to section 34(1) of the Trustee Act (which the Commission
proposed ought to be continued in the revised Trustee Act recom-
mended in its Report on the Law of Trusts (1984)).

(3) Nothing in the proposed Contributory and Comparative Fault Act
should derogate from the power a court has to apportion damages
apart from statute.
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The term "timeshare" has no precise legal meaning. In ordinary

parlance, however, it refers to an "interest in property whereby a number

of persons own, or have the exclusive right to use, a piece of property for

a specified time period". Not only do timeshare developers attempt to

carve units in both space and time out of their real estate projects, but the

package in which such units are marketed typically entails a combination of

some form of interest in the project with rights of access to a variety of

resort or vacation amenities.

The report reviews the present law affecting timesharing in Ontario,

as well as timeshare legislation in the United States, and concludes that

there is a need for both enabling and regulatory legislation in this

jurisdiction.
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REPORT ON TIMESHARING (1988)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

COMPREHENSIVE STATUTORY REFORM

1. The Legislature should enact a new statute, to be known as the

Timeshare Act, that will deal comprehensively and systematically with

all aspects of timesharing; regulation of timesharing in Ontario should

not be by way ofamendment to the Condominium Act, the Securities

Act, or any other legislation that currently touches on the development,

sale, and ownership oftimeshared property.

2. The proposed Timeshare Act should contain enabling provisions that

recognize the validity and facilitate the conveyancing of timeshare

interests.

3. The proposed timeshare statute should contain regulatory provisions

governing the sale, ownership, management and termination of

timeshared property, but the regulatory provisions should be, for the

most part, ofa disclosure nature, and should not permit a review ofthe

merits ofa timeshare development by a government agency.

JURISDICTION

4. Subject to Recommendation 64, infra, dealing with management of
foreign timeshare projects, and to Recommendation 5, infra, the

proposed Timeshare Act should apply to both domestic projects and
foreign projects that are marketed within Ontario.

5. The Registrar (see infra, Recommendation 10) should have the power
to exempt foreign timeshare developments from compliance with

requirements that, in his opinion, are ofa purely local nature.

6. The forms of timeshare interest to be covered by the proposed
timeshare legislation should be defined expansively to include all fee

and non-fee structures. The proposed statute should apply to all struc-

tures situated on real property and designed for residential occupancy
on a timeshared basis.

7. The proposed Timeshare Act should apply to recreational vehicle

campgrounds, except for the proposed management provisions of the

Act and other clearly inappropriate provisions.

8. Timeshared interests in personal property should be excluded from the

proposed legislation.
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9. Timeshare arrangements that consist of fewer than ten timeshares or

that run for a period of less than five years should be excluded from the

proposed timeshare legislation.

REGULATION BY A NEWLY CREATED REGULATORY AGENCY

10. An agency should be created within the Business Practices Division of

the Ministry of Consumer and Commercial Relations for the purpose

of regulating timesharing under the proposed timeshare legislation.

The offices of Registrar and Assistant Registrar should be created, to

operate under the supervision of the Director of the Business Practices

Division, and any decision ofthe Registrar should be appealable to the

Commercial Registration Appeal Tribunal.

1 1. Timeshare developments covered by the proposed legislation should be

required, prior to being marketed within the Province, to register with

the Registrar.

12. The Registrar should be empowered to receive and process all applica-

tions for registration.

13. In order to register a timeshare project, timeshare developers should be

required to submit the following information concerning the project to

the Registrar a copy of the proposed disclosure statement (see infra,

Recommendation 23); a brief description of the property and its

amenities; the proposed financial arrangements for the project; the

timeshare instruments; the contract of purchase and sale; the manage-
ment agreement; satisfactory evidence of the method to be used to

ensure purchaser protection (see infra, Recommendations 47 et seq.)\

and such other information as may be prescribed by regulation.

14. Developers of foreign timeshare projects marketed in Ontario should

be required to provide the Registrar with a statement from the adminis-

trative agency responsible for regulating timeshare projects in the

jurisdiction of the situs of the project that the timeshare registration

requirements, and the requirements governing management of the

project, of that jurisdiction have been complied with, and to designate

an Ontario lawyer to act as their agent for service of any legal process.

15. Upon receipt of an application for registration, the Registrar should

issue an acknowledgement of receipt to the developer.

16. Within a specified number of days after receiving the application, the

Registrar should determine whether the application should be
approved or rejected.

17. If the Registrar fails to act within the specified time period and the

applicant has not consented to the delay, the timeshare project ought

then to be deemed to be registered.

•
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18. In considering whether the application has satisfied the statutory

requirements, the Registrar should be empowered to inspect the prem-

ises at the applicant's expense.

19. Where the Registrar determines that any ofthe requirements contained

in the legislation have not been met, he should be required to notify the

applicant of the deficiencies and advise her that she has a specified

number of days in which to make the corrections and refile her

application.

20. If the deficiencies in the application are not corrected within the

specified period, the Registrar should serve notice of rejection of the

registration, together with written reasons for such rejection, on the

applicant.

21. The notice of rejection of application should inform the applicant that

she is entitled to a hearing before the Commercial Registration Appeal

Tribunal, provided that, within a specified number of days, she so

advises the Registrar and the Tribunal in writing.

22. An applicant should be required to amend or supplement her applica-

tion for registration to reflect any material change in the information

required under the proposed statute.

DISCLOSURE AND RIGHTS OF RESCISSION

23. The TimeshareAct should require that purchasers be given a disclosure

statement that contains the following information: the name and
address of the developer, the form of timeshare interest being offered

(that is, whether it is of a fee or right-to-use nature); a brief description

ofthe project; a general description ofthe units (including the form and
number of units that are to be sold on a timeshare basis); the proposed

schedule for completion of the timeshare development; the current or

projected budget (including the projected common expense liability to

be borne by the purchaser) and a statement ofany services not reflected

in the budget that the developer provides; the total financial obligation

of the purchaser (including purchase price, maintenance fees, recrea-

tion fees and real property taxes, as well as information concerning any
financing offered by the developer); a description ofany liens, defects,

or encumbrances on or ^affecting the title, or any pending action

material to the timeshare project; a description of the insurance pro-

vided for the benefit ofthe timeshare owners; the name and address of
the trustee; a schedule for refunding any funds to the purchaser if the

timeshare project is not completed or if the purchaser exercises her

right of rescission; managerial arrangements for the timeshare project

and a description or copy ofthe management agreement; a statement as

to whether the development is a participant in any timeshare exchange
program, together with a copy of the timeshare exchange information

statement; a statement as to title to personal property located in the
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units or the common areas and available for use by purchasers, and
how purchasers will be assured the use of personal property during the

term ofthe timeshare arrangement; and such additional information as

is required by regulation.

24. Disclosure statements should be delivered to purchasers before they

execute an agreement of purchase and sale.

25. The proposed legislation should require that, before an agreement of

purchase and sale is executed, purchasers acknowledge in writing

receipt ofthe disclosure statement and that they have been informed of

their rights of rescission (see infra, Recommendation 27).

26. The developer should be required to retain such acknowledgments for a

period of three years from the date of receipt of the acknowledgment.

27. The proposed Timeshare Act should provide all purchasers of

timeshare interests governed by the Act with a right of rescission, to be

exercised by delivery to the vendor or developer (or in the case of a

foreign development, the Ontario solicitor designated as agent) of a

notice ofrescission within ten calendar days ofreceipt by the purchaser

of the disclosure statement.

28. Within fifteen days of receiving a written notice of rescission, the

developer should be required to return all payments made by the

purchaser, without interest or deductions.

TIMESHARE EXCHANGE

29. (1) Developers should be required to provide timeshare purchasers

with certain specific information concerning any exchange oppor-
tunities that are being offered in conjunction with the sale of a

timeshare interest

(2) This timeshare exchange information statement should include:

the name and address of the exchange company; any conditions

attached to the purchaser's participation in the exchange program
(such as continued affiliation of the timeshare project with the

exchange program); an explanation of the optional or mandatory
nature ofthe purchaser's participation in the exchange program; a

description ofthe terms ofthe purchaser's contractual relationship

with the exchange company and of the operation of the exchange
program; a description ofthe procedure to qualify for and effectu-

ate exchanges; the relevant participatory fees; the number of units

that qualify for participation in the exchange program; the number
of owners eligible to participate in the exchange program; the

percentage ofconfirmed exchanges within the past year, where (1)

the exchange company and the developer are related or do not deal

•
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at arm's length, or (2) either the exchange company or the devel-

oper, or any of its officers or directors, has any legal or beneficial

interest in the other, or (3) an officer or director of either the

exchange company or the developer is related to, or does not deal

at arm's length with, an officer or director of the other, informa-

tion concerning the nature and extent of their relationship; and

where an officer or director of either the exchange company or the

developer is an officer or director of the other, information con-

cerning that fact. The terms "related" and "arm's length" should

be defined expansively, in much the same way as, for example,

"related persons" is defined in the Bankruptcy Act and the Income
Tax Act.

30. Exchange companies should be required to file with the Registrar a

statement containing the information specified in Recommendation
29(2), supra, prior to offering an exchange program to any purchaser in

the Province and, thereafter, on an annual basis.

31. The Act should require that, within a specified number of days of

receipt of the requisite exchange information, the Registrar should be

required to notify the exchange company in writing whether the

application is complete. If no such notification is forthcoming, the

filing should be deemed to be approved.

32. If the Registrar determines that the required filing is incomplete, he
should so advise the applicant and permit her a specified time in which
to correct any identified deficiencies. Where the deficiencies are not

corrected, the Registrar should be empowered to serve a notice of

rejection of the registration.

33. The notice of rejection should contain written reasons for the rejection,

and should advise the applicant that she is entitled to a hearing by the

Commercial Registration Appeal Tribunal.

34. The required timeshare exchange information should be either

included by the developer in the developer's disclosure statement or

appended thereto.

35. Purchasers should be required to acknowledge in writing that they have
received the prescribed information and have been informed of their

rights of rescission.

36. The developer and the exchange company should be jointly and
severally liable for any misstatements or any misleading sales represen-

tations contained in the timeshare exchange information statement;

however, the exchange company should not be liable where the

developer's misstatement or misleading sales representation is not
based on the exchange company's disclosure of information.
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MARKETING

37. The Act should contain a general provision prohibiting all misleading

statements in the marketing of timeshare interests to consumers in

Ontario, in any promotional material or form whatsoever, as well as a

detailed list of'specifically targeted types of misrepresentation, which,

without limiting the generality ofthe broadly phrased provision, should

identify some of the most commonplace or egregious types of promo-
tional misrepresentation.

38. (1) The Registrar should have a discretionary right to require that

advertising materials for all domestic and foreign timeshare pro-

jects be submitted for approval prior to the dissemination or

distribution ofsuch materials to the public at large. Such discretion

should be exercised where the Registrar has reasonable and prob-

able grounds to suspect, in view of the developer's past conduct

with respect to use of advertising and sales promotions, that the

public is in need of special regulatory intervention.

(2) The Registrar should also be empowered to order the immediate
cessation of the use of any false or misleading advertising mater-

ials, subject to a right of appeal to the Commercial Registration

Appeal Tribunal.

39. The Act should define the term "advertising materials" in as broad a

manner as possible, embracing all promotional materials and activities.

40. The Timeshare Act should address the question of the use of promo-
tional activities in the sale of timeshare interests, and should provide

expressly that it is unlawful for any person to offer by mail, by
telephone, or in person, a prize or gift with the intent to offer a sales

presentation for a timeshare project, without disclosing such intent at

the time ofthe offer.

41. The following specific unfair practices in the operation of prize or gift

promotional offers should be prohibited: failure to disclose, clearly and
conspicuously, all rules and regulations ofthe promotion, including the

exact nature and approximate value ofthe prizes, the date the offer will

expire, and the odds of receiving any prize or gift; failure to obtain the

express written consent of any individuals whose names are used for

any promotional purpose; the misrepresenting ofthe odds of receiving

any prize or gift; the misstatement of any rules or conditions of

participation in the promotional program; and the failure to award or

distribute any prize or gift represented in the promotional program by
the deadline specified in that program.

42. The proposed Timeshare Act should not contain provisions regulating

referral selling; rather, so long as the federal Competition Act continues

to regulate referral selling in the current manner, this technique should

be regulated under that Act.
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43. Special licensing requirements should be implemented for timeshare

sales personnel. The Registrar should be given the statutory power to

devise and administer a special timesharing examination whereby

individuals could qualify as timeshare salespersons.

44. Subject to Recommendation 45, infra, timeshare sales personnel

should be required to be employees of a registered real estate broker.

45. Alternatively, where they have passed the special timesharing examina-

tion (see supra, Recommendation 43), employees of a timeshare

developer who has complied with the registration requirements of the

TimeshareAct should be permitted to sell timeshare interests, provided

that such salespersons are engaged in selling timeshare interests only in

their employer-developer's projects.

46. (1) The Registrar should have the right, in the case of misconduct by
timeshare salespersons who are employees of a developer, to

revoke their right to sell timeshare interests.

(2) The timeshare legislation should expressly stipulate that, where a

timeshare salesperson is the employee of a developer, the

developer is legally responsible for any actions or statements ofthe

timeshare salesperson in connection with the marketing and sale

of timeshare interests.

PURCHASER PROTECTION

47. All monies paid by a timeshare purchaser in respect of the purchase

price ofa timeshare interest should be held in trust and released only in

accordance with Recommendations 48 to 55, and 59, infra.

48. Subject to Recommendation 49, infra, monies paid by a purchaser on
account of the purchase price in respect of a timeshare development
that is not complete should not be released from trust until the

timeshare property is "substantially completed", and until the

developer complies with the requirements with respect to the protec-

tion ofpurchasers at the time ofclosing set out in Recommendation 52,

infra.

49. As an alternative to the holding ofall funds in trust pending substantial

completion, the Registrar should be given the discretionary power to

accept other financial assurances from the developer, namely, a perfor-

mance bond or an irrevocable letter of credit in the amount of the

purchasers' deposits.

50. The term "substantial completion" should be defined in the proposed
timeshare statute to mean that all amenities, furnishings, appliances,

structural components and mechanical systems of the building are

completed and provided for as represented in the disclosure statement.
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In addition, the premises should be certified as ready for occupancy, as

evidenced by the issuance of an occupancy permit by the appropriate

municipality or other local government department.

51. Monies paid on account ofthe purchase price ofa timeshare interest in

a project that is substantially complete should be held in trust pending

the closing of the transaction. However, the purchaser should be

entitled to a refund should she exercise her right of rescission, and, in

the case of termination of the agreement or default in performing an

obligation under the terms of the agreement, monies held in trust

should be released in accordance with the terms of the contract.

52. Where the timeshare property is subject to any encumbrances at the

time of closing, all payments made by purchasers towards the purchase

price should be held in trust until the developer has either discharged

the encumbrances or pursued one ofseveral possible alternative protec-

tive measures. These should include: the execution of a non-distur-

bance agreement arid the filing ofthe agreement with the Registrar, the

posting ofsecurity, for example, a bond or irrevocable letter ofcredit in

a specified amount (see infra, Recommendation 54); or the making of

some alternative arrangement by the developer and purchaser that is

acceptable to the Registrar.

53. The proposed Timeshare Act should state explicitly that a non-distur-

bance agreement is valid, and enforceable by timeshare owners, as

against any encumbrancer by whom it is signed. Such an agreement
should be defined by statute to mean any instrument by which the

holder of a blanket mortgage, lien, or other encumbrance, and his

successors, agree that the holder's rights in the timeshare property shall

be subordinate to the rights ofany timeshare owner.

54. The proposed Timeshare Act should provide that any surety bond or

any irrevocable letter of credit posted by the developer as security for

any blanket encumbrance, (a) should be in favour of the Registrar for

the benefit ofthe timeshare purchasers; (b) should be in an amount that

is not less than 120 percent ofthe remaining principal balance ofevery

indebtedness secured by the blanket encumbrance; (c) must cover the

payment of all amounts secured by the blanket encumbrance, includ-

ing costs, expenses, and legal fees ofthe lienholder, if for any reason the

blanket encumbrance is enforced; and (d) may be reduced periodically

by the developer in proportion to the reduction ofthe amounts secured

by the blanket encumbrance as the encumbrance is gradually paid off.

55. The proposed timeshare legislation should also provide that any
monies paid by the purchaser ofa timeshare interest on account of the
purchase price should be held in trust until the personal property

located within the units and common areas and available for use by the

timeshare purchasers is free from any security interest or other encum-
brance, or until an alternative arrangement acceptable to the Registrar

has been made.

•
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56. The Timeshare Act should provide that,

(a) if an encumbrance becomes effective against more than one

timeshare owner in a timeshare project, any timeshare owner

is entitled to a release of her timeshare interest from the

encumbrance upon payment of the amount of the encum-

brance attributable to her timeshare interest;

(b) the amount ofsuch payment should be in the same proportion

that the timeshare owner's liability bears to the liabilities of all

timeshare owners whose interests are subject to the encum-

brance;

(c) upon receipt of the payment, the holder of the encumbrance
should be required promptly to deliver to the timeshare owner
a release ofthe encumbrance covering that timeshare interest;

and

(d) a timeshare owner should not be permitted to contract out of

these protective provisions.

57. A provision specifying that all types of timeshare interest constitute

interests in land should be included in the proposed Ontario timeshare

legislation. The Timeshare Act should refer specifically to the Registry

Act and to the Land Titles Act, authorizing the registration of both fee

ownership and right-to-use timeshare interests on title by the timeshare

purchaser, and providing that such interests should not be rejected for

registration merely because of their nature or duration.

58. The timeshare legislation should provide that registration ofa right-to-

use timeshare interest shall serve to protect the holder of such an
interest from any claims raised by subsequent creditors ofthe owner of

the property.

59. The proposed Ontario timeshare legislation should require that, prior

to the closing of the sale of any timeshare interest, whether of a fee or

right-to-use nature, and before any purchase monies may be released

from trust, a general notice of timeshare plan should be registered on
title.

60. A notice oftimeshare plan should be defined by the legislation to mean
an instrument, executed by the developer, that provides notice of the

existence ofa timeshare project and of the rights of the owners.

61. A notice of timeshare plan should include: (a) a legal description ofthe

timeshare property; (b) the name or other identification of the

timeshare project; (c) a copy of the timeshare instruments; (d) a scale

drawing showing the boundaries of all units and common areas, and a

designation by letter, number, name or other device, or any combina-
tion thereof, of all units; (e) the nature, duration, and number of
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timeshare interests and a designation by letter, number, name or other

device, or any combination thereof, of all timeshare interests; (Q the

method for determining an owner's liability for common expenses; (g)

any restrictions on the use, occupancy, or alienation of a timeshare

interest; and (h) such other information as may be required by regula-

tion.

62. The legislation should provide that, where a notice oftimeshare plan is

registered, (a) any claim arising subsequent to such registration shall be

subordinate to the claims of timeshare interest holders; and (b) once a

notice of timeshare plan is registered, any third party purchasers or

mortgagees of the property shall be deemed to have full notice of the

terms of the timeshare interests held and be required to honour fully

the right of timeshare purchasers to occupy and use the property as

stipulated in the timeshare instruments.

63. The proposed Timeshare Act should not contain provisions respecting

a timeshare trust.

MANAGEMENT

64. The management requirements contained in the proposed Timeshare
Act should be restricted to those developments situated within Ontario

to which the Act applies.

65. (1) The proposed Timeshare Act should require the establishment of
an owners' association for all timeshare projects, whether of a fee

or non-fee nature.

(2) Subject to paragraph (3Xa), the owners' association should be the

managing entity ofthe timeshare project.

(3) (a) In the case of right-to-use projects, the developer should be
given the option to retain responsibility for the operation and
maintenance ofthe property, provided that this intention is set

out in the application for registration and the disclosure state-

ment Responsibility for the operation and maintenance ofthe
property should include the maintenance and day-to-day

operation of the project, the calculation and collection of
annual assessments from the timeshare owners, and responsi-

bility for maintaining insurance on the property.

(b) Should the developer exercise her managerial option in a right-

to-use project, a timeshare owners' association should still be
created. The association should have the rights and duties

recommended below, but not responsibility for the operation

and maintenance ofthe property.

•
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(c) If the developer fails to discharge her responsibilities ade-

quately, the timeshare owners' association should be entitled

to apply to a court for an order terminating the developer's

right to operate and maintain the property. Upon being

granted such an order, the owners' association would assume

all responsibilities for managing the property.

66. The Ontario timeshare legislation should provide that the approval by

the Registrar of the timeshare application shall create automatically a

timeshare owners' association. Under the statute, this association

should be declared to be a corporation without share capital, whose

members are all of the timeshare owners.

67. (1) The proposed Timeshare Act should provide that an initial meet-

ing ofthe owners must be held within three months ofthe substan-

tial completion ofthe project, at which time a board ofdirectors of

the association should be elected and, subject to Recommendation
68(3), infra, auditors appointed.

(2) Once the developer has ceased to own a majority of the timeshare

interests, a special "turnover meeting" should be required to be

held within forty-five days. At this time, the owners should elect a

new board of directors, and the developer should be required to

transfer to the board all documents and records relevant to the

management of the project.

68. (1) The timeshare legislation should set out, in a general way, the

duties of the owners' association with respect to the management
of the project. Such duties should include the following: (1) the

general duty to manage, administer, and control the timeshare

property and the assets and affairs of the association; (2) the

general maintenance and repair of the premises and facilities; (3)

the obtaining of both property and liability insurance; (4) the

preparation of an annual budget, including provision for reserve

funds for both capital improvements and the acquisition, mainte-

nance, and repair of the personal property of the timeshare

development; (5) the calculation and collection of annual assess-

ments for the project's expenses from the timeshare owners; (6) the

effecting of compliance by the timeshare owners with the Act,

timeshare instruments, and the by-laws and rules of the associa-

tion; and (7) the general exercise of all other duties conferred upon
it by the timeshare instruments, so long as such duties are con-

sistent with the proposed Timeshare Act.

(2) The owners' association should have duties relating to the mainte-
nance and dissemination to timeshare owners of financial infor-

mation relating to the project, as well as responsibility for

arranging for a periodic independent audit.
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(3) Prior to the sale of the first timeshare interest, any audit should be

within the discretion of the developer. Once there has been a sale,

and until ten percent of the timeshare interests have been sold, the

timeshare owners (not including the developer) should have the

option to determine whether an independent audit of the books
and records of the project should take place. Once ten percent of

the timeshare interests have been sold, the owners
1

association

should be required to arrange for such an audit, and such audits

should be required to be undertaken annually thereafter.

(4) The owners' association should be required to send to the

timeshare owners each year a copy of the financial statement

together with the auditor's report, a copy of the budget for the

fiscal year, and such further information respecting the financial

position ofthe association as the by-laws ofthe association require.

(5) The proposed TimeshareAct should specify the general duty ofthe

owners' association to maintain adequate records on the premises

ofthe project and to afford timeshare owners or their agents access

to such records on reasonable notice and at any reasonable time.

(6) The owners' association should have the power to adopt by-laws

and rules governing its own operations and the affairs of the

timeshare development; to sue and be sued on behalf of the

timeshare owners; and to own, acquire, encumber, maintain, and
dispose of real and personal property for the use and enjoyment of
the timeshare owners.

(7) (a) The proposed Timeshare Act should impose upon the

timeshare owners a duty to contribute to the expenses of the

project in the proportions set out in the timeshare instru-

ments.

(b) Where a timeshare owner defaults in her payment of any
assessment, the managing entity should be entitled to an
automatic lien on the timeshare interest for the unpaid
amount and for all reasonable costs incurred in attempting to

collect the assessment.

(c) The managing entity should be required to register a notice of
such lien on title and to give actual notice to any registered

encumbrancers. Once this has been done, the managing entity

should be entitled to enforce the lien in the same manner that a

mortgagee may enforce its mortgage—that is, to foreclose

against the defaulting timeshare owner or to exercise a power
of sale.

(d) Should the defaulting timeshare owner pay the arrears, the

managing entity should be required to provide that owner with
a discharge ofthe lien.

%
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(e) The proposed Act should provide that the mortgagee has the

right to pay the timeshare owner's contribution towards the

common expenses, and then add this amount, together with

reasonable costs, charges, and expenses incurred in respect

thereto, to the mortgage debt. If, after a demand, the timeshare

owner fails to reimburse the mortgagee, the mortgagee should

be entitled to exercise his right to sell or foreclose, as set out in

the mortgage.

69. (1) The affairs of a timeshare owners' association should be managed
by a board of directors that is elected by the owners.

(2) The board should be empowered to pass by-laws, not contrary to

the proposed Timeshare Act or to the timeshare instruments,

governing the following matters:

(a) the number, qualification, election, term of office, and
remuneration of the directors;

(b) the meetings, quorum, and functions of the board;

(c) the appointment, remuneration, functions, duties, and
removal of agents, officers, and employees of the owners'

association and the security, if any, to be given by them;

(d) the management of the property;

(e) the maintenance of the units and common elements;

(0 the use and management of the assets of the owners' associa-

tion;

(g) the duties of the owners' association;

(h) the assessment and collection of contributions toward the

common expenses;

(i) the borrowing of money to carry out the objects and duties of
the owners' association; and

(j) the general conduct of the affairs of the owners' association.

(3) The by-laws enacted by the board of directors should be approved
by the owners.

(4) The board should be empowered to make rules in respect of the

use of the timeshare property to promote the safety, security, or
welfare of the owners and of the property or to prevent unreason-
able interference with the use and enjoyment of the property. The
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rules should be required to be reasonable and consistent with the

Act, the timeshare instruments, and the by-laws.

70. (1) The board ofdirectors should be empowered to delegate the actual

daily management of a timeshare project to a managing agent. In

such a case, the agent should be retained under a written manage-

ment agreement that defines the agent's duties clearly and
addresses such questions as the agent's term of employment,
remuneration, and termination of services.

(2) Timeshare owners should be able to discharge the managing agent

pursuant to the proposed "recall" procedure (see infra, Recom-
mendation 71(7)).

71. (1) Timeshare owners should be given rights of participation

equivalent to those provided to unit owners by the Condominium
Act, as modified by the recommendations that follow.

(2) With respect to formal meetings, such matters as the type of

meetings to be held, when they are to be held, notice of the

meetings, quorum requirements, and other related matters should

be dealt with by the timeshare owners' association in its by-laws,

rather than in the proposed Timeshare Act.

(3) The use of proxies for voting at owners' association meetings

should be expressly authorized by the proposed Timeshare Act.

However, the Act should make it clear that a timeshare owner has

the option either to appear at meetings personally or to appoint the

person ofhis choice as his proxy. It should not be lawful to appoint

a proxy irrevocably.

(4) The proposed Timeshare Act should contain provisions expressly

authorizing the utilization of the vote-by-mail mechanisms of

"referendum", "initiative" and "recall", and should set out the

procedure to be followed in each case.

(5) (a) With respect to the proposed referendum procedure, the issue

concerning whether, and the extent to which, this procedure

should be used as an alternative to formal meetings should be

a matter to be determined by the owners' association and set

out in its by-laws.

(b) The proposed referendum provision should provide that,

where a timeshare owner is required to vote—whether, for

example, to confirm by-laws passed by the board, to replace

directors, or for any other reason—the board or its managing
agent should be required to mail to each owner a ballot that

contains the following information: the action for which
approval is sought; the vote of the board on the action;

whether approval is required by the timeshare instruments or

•
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the timeshare legislation; and the number or percentage of

votes required for approval under the instruments or by-laws.

In addition, this ballot could be accompanied by written

submissions prepared by members of the board of directors

advocating approval or disapproval of the action.

(c) Within ten days after the date specified for the return of the

ballots, the board should be required to examine the ballots

that have been returned and determine the outcome of the

vote.

(d) The proposed statute should stipulate that, unless specified as

higher in the timeshare instruments, any matter submitted for

approval by referendum should be considered to be approved

only if ballots were cast representing at least ten percent of the

voting power of the association. Similarly, unless specified as

higher in the timeshare instruments, any matter that is the

subject of a referendum should be considered to be approved
only if, of the ballots cast, fifty percent favored approval.

(6) (a) Under the proposed initiative provision, timeshare owners
should be empowered to raise any matter relevant to the

management of the timeshare project that requires owner
approval, without necessarily waiting for board action to be

taken.

(b) Any owner should be entitled to deliver to the board of

directors a petition containing a proposal to be determined by
the timeshare owners and signed by owners holding at least

fifteen percent of the voting power of the owners' association,

together with a written submission in support of the proposal.

(c) Within twenty days of receiving such a petition, the board of

directors should be required to mail to each timeshare owner a
ballot containing the details ofthe proposal. This ballot should

be accompanied by a copy of the submission in support of it

and, at the option ofthe board ofdirectors, a written statement

from the board recommending approval or disapproval of the
petition.

(d) Within twenty days after the date specified for the return ofthe
ballots, the board should be required to examine the ballots

that have been returned and to determine the outcome of the
vote.

(e) As under the referendum procedure, unless stipulated in the

timeshare instruments as being a higher percentage, any initia-

tive submitted for determination by the owners should be
considered to be adopted only if ballots were cast representing

ten percent of the voting power of the association, and if fifty
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percent ofthe ballots actually cast were in favor ofadoption of
the initiative.

(7) (a) With respect to the proposed recall provision, where any
owner' delivers to the board a petition signed by owners
holding at least five percent of the voting power of the associa-

tion recommending that the managing agent be dismissed, the

board should be required to mail to each owner a ballot

inviting them to vote on this issue.

(b) Provided that ballots are cast representing at least fifty percent

ofthe voting power ofthe association and that, ofthese ballots,

66 2/3 percent favour discharge, the managing agent should be

dismissed.

72. (1) The details concerning the actual allocation of voting rights in a

timeshare project should not be dealt with expressly in the pro-

posed Timeshare Act. Rather, the Act should provide that the

allocation of voting rights shall be set out either in the timeshare

instruments or in the by-laws of the owners' association.

(2) However, the Act should deal specifically with the case where the

instruments are silent and where no by-laws have yet been passed,

and, in addition, should establish certain general guidelines con-

cerning the allocation of voting rights.

(3) With respect to the general statutory guidelines governing alloca-

tion of voting rights among timeshare owners, the proposed

TimeshareAct should provide that such rights shall be allocated to

each timeshare interest, including unsold timeshare interests held

by the developer. No distinction in voting rights should be made
between timeshare interests held by the developer and those held

by owners other than the developer.

(4) The proposed Act should state that the number of votes allocated

to each timeshare interest in either the timeshare instruments or

the by-laws shall be determined according to any one of the

following methods:

(a) on the basis ofone vote for each timeshare interest;

(b) on the basis of the size of the timeshare interest;

(c) on the basis of the cost of, and the expenses of operating, the

timeshare interest; or

(d) on the basis of any other method approved by the Registrar.

(5) In connection with the method of determining the allocation of

votes, the Act should provide that, as to some matters, the vote
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allocated to each timeshare interest may be determined according

to one of the methods described in paragraph (4), and, as to other

matters, it may be determined by a different method.

(6) The proposed Act should provide that, where neither the

timeshare instruments nor the by-laws contain provisions dealing

with the allocation of voting rights, each timeshare interest should

be allocated one vote.

PARTITION

73. The proposed Timeshare Act should provide that no action may be

brought under the Partition Act for partition ofany property governed

by the timeshare legislation, except as provided in the timeshare

instruments.

TERMINATION OF THE TIMESHARE ARRANGEMENT

74. (1) The proposed Timeshare Act should contain a general provision

dealing with the termination of timeshare projects. This provision

should apply to both fee and non-fee timeshare interests.

(2) The proposed Act should provide that the timeshare project shall

terminate at the end ofthe term ofthe timeshare project, as set out

in the timeshare instruments, or prior to the end ofthe term in the

following circumstances:

(a) Termination should be available upon entry ofan order by the

Supreme Court of Ontario in an action brought by an owner
or by the timeshare owners' association declaring that the

useful life of the timeshare property has ended. The court, in

making the order, should have to be of the opinion that

termination of the project would be just and equitable having

regard to the intent of the Act, the probability of unfairness to

one or more owners, and the probability of confusion and
uncertainty in the affairs of the association or the owners if

termination is not ordered.

(b) Termination should be available where substantial damage to

twenty-five percent or more ofthe buildings has been incurred

and owners having at least eighty percent of the voting power
vote to terminate.

(c) In the case of fee ownership timeshare interests, the timeshare
owners should have the right to terminate the project where
owners having at least eighty percent ofthe voting power vote

to do so.

*
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75. (1) The proposed statute should provide that, unless the timeshare

instruments stipulate expressly to the contrary, where the

timeshare project is terminated prior to the end of its term the

timeshare owners' association is empowered to sell the property

upon such terms and conditions as the board of directors shall

determine.

(2) (a) However, where a right-to-use project is involved, the board of

directors should be required to give written notice to the

developer of the terms and conditions upon which the board

proposes to dispose of the timeshare property to a good faith

third party purchaser.

(b) If the developer does not agree to convey the timeshare prop-

erty on such terms, he should be required to purchase the

owners' interests on the same terms and conditions. The
purchase price should be adjusted so as to represent the

percentage of the purchase price equal to the percentage that

the outstanding right-to-use interests in the timeshare prop-

erty represents to the total value of the property. If the board

and the developer fail to agree on this percentage, it should be

determined, by binding arbitration.

76. The proposed Timeshare Act should contain provisions to the follow-

ing effect with respect to the distribution ofproceeds upon the sale ofa

timeshare property following early termination:

(a) where a fee ownership timeshare project is concerned, the

proceeds should be distributed to each owner in accordance

with her proportionate ownership in the property.

(b) where, however, the timeshare project consists of right-to-use

interests, unless the timeshare instruments provide otherwise,

the proceeds to be distributed to the developer and to each

right-to-use owner should be calculated by multiplying the

proceeds ofsale ofthe property by a fraction, the numerator of
which is the fair market value of the interest in question and
the denominator of which is the aggregate of the fair market
value of the interest of the developer and the interests of all

timeshare owners.

BINDING HEIRS, SUCCESSORS, AND ASSIGNS

77. (1) The proposed Timeshare Act should include a provision,

modelled on section 31 of the Condominium Act, stipulating that

each timeshare owner is bound by the Timeshare Act, the

timeshare instruments, and the owners' association's by-laws and
rules.
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(2) In addition, the provision should stipulate that each timeshare

owner has a right to the compliance by the other timeshare owners

with all provisions of the Act, the timeshare instruments, and the

by-laws and rules. Furthermore, it should be stipulated that the

timeshare owners' association, as well as every person having an

encumbrance against any timeshare interest, has a right to the

compliance by the timeshare owners with the provisions of the

Timeshare Act, the timeshare instruments, and the by-laws and

rules.

TORT LIABILITY

78. The proposed Timeshare Act should contain a provision that makes
each timeshare owner personally liable only for his own tortious acts

and omissions, and for those of his visitors, employees and agents (to

the extent that the law now provides), but not for those of the owners'

association, the board of directors, or the managing agent. Except as

proposed above, an owner should not be liable for any damage or injury

to persons or property occurring on the timeshare property merely

because he is an owner.

EXPRESS AND IMPLIED WARRANTIES

79. (1) The proposed Timeshare Act should include provisions to address

the issue of express warranties.

(2) The proposed Act should contain a section that provides, in

substance, as follows:

Express warranties made by a developer to a purchaser, if

relied upon by a purchaser, are created as follows:

(a) Any affirmation of fact or promise that relates to the

timeshare interest, the timeshare property, rights appur-

tenant to either, area improvements that would directly

benefit the timeshare property, or the right to use or have
the benefit of facilities not located on the timeshare

property, creates an express warranty that the timeshare

interest, the timeshare property, and related rights and
uses will conform to the affirmation or promise.

(b) Any model or description of the physical characteristics

of the timeshare property, including plans and specifica-

tions for improvements, creates an express warranty that

the timeshare property will conform to the model or
description.

(c) Any description ofthe quality or extent ofthe immovable
property constituting the timeshare property, including

•
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plans or surveys, creates an express warranty that the

property will conform to the description, subject to cus-

tomary tolerances.

(3) The proposed Timeshare Act should provide that neither formal

words, such as "warranty" or "guarantee", nor a specific intention

to make a warranty, is necessary to create an express warranty.

(4) The proposed Timeshare Act should provide that any transfer ofa

timeshare interest transfers to the purchaser all express warranties

made by previous sellers.

80. (1) The proposed Timeshare Act should address expressly the issue of

implied warranties.

(2) The proposed Act should provide that a developer warrants that,

(a) in the case of a timeshare project that consists of right-to-use

timeshare interests where the developer has elected to retain

responsibility for the operation and maintenance of the pro-

perty, the timeshare property will remain in at least as good
condition during the term of the arrangement as it was at the

time of-closing, reasonable wear and tear excepted;

(b) a timeshare unit, and any other real property that owners have

a right to use in conjunction therewith, are suitable for the

ordinary uses of real estate of its type, and that the timeshare

unit will be free from defective materials, and constructed in

accordance with applicable law, according to sound engineer-

ing and construction standards, and in a workmanlike
manner; and

(c) an existing use of the timeshare unit, continuation ofwhich is

contemplated by the parties, does not violate applicable law at

the time of the transfer.

(3) The proposed Act should provide that any transfer of a timeshare

interest gives to the purchaser all of the developer's implied war-

ranties.

81. (1) The proposed Timeshare Act should provide that, notwithstand-

ing the use of the term "warranty", an injured party is not

necessarily restricted to an action for damages.

(2) The proposed Act should expressly provide that no general disclai-

mer of express or implied warranties shall be effective, but a

developer shall be permitted to disclaim liability in an instrument

signed by a purchaser for a specified defect or a specified failure to

comply with an express or implied warranty if the existence ofthe
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defect or failure entered into and became a part of the basis of the

bargain.

LAND TRANSFER TAX

82. Non-resident purchasers of timeshare interests, a component part of

which is land, should be required to pay land transfer tax not on the full

value of the consideration paid, but, instead, on some lesser amount
that represents only the actual value of the land acquired.

PROPERTY TAX ASSESSMENT

83. The question of timeshare property taxes should be considered as part

ofany wholesale review ofthe Assessment Act.

AMENDMENT OF THE TIMESHARE INSTRUMENTS

84. (1) (a) The proposed Timeshare Act should provide that the

timeshare instruments may be amended with the consent of

all timeshare owners and all persons having registered mort-

gages against the timeshare interests and timeshare property.

(b) Where timeshare instruments are amended in this manner,

the owners' association should be required to register a copy of

the amendment executed by all the owners and all persons

having registered mortgages against the timeshare interests

and timeshare property. Until the copy is registered, the

amendment should be ineffective.

(2) (a) The owners' association, on at least thirty days notice to every

timeshare owner and registered mortgagee, or a timeshare

owner, on at least thirty days notice to every other owner, the

owners' association, and every registered mortgagee, should

be entitled to apply to ajudge ofthe District Court for an order

amending the timeshare instruments.

(b) Thejudge should be empowered to make such an order ifhe is

satisfied either that the proposed amendment is necessary or

desirable to correct an error or inconsistency in the timeshare

instruments or arising out ofthe carrying out ofthe intent and
purpose of the timeshare instruments, or that the proposed
amendment is for the benefit of the timeshare project as a
whole. The judge should not be empowered to make an order

amending the timeshare instruments where a majority of the
timeshare owners are of the view that the proposed amend-
ment is not for the benefit of the timeshare property as a

whole.
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(c) An amendment to the timeshare instruments made by an

order ofajudge should not be effective until a certified copy of

the order is registered.

MOUNTING TIMESHARE DEVELOPMENTS ON LEASEHOLDS

85. The proposed timeshare legislation should expressly prohibit the

mounting ofa timeshare development on a leasehold interest.

RESIDENTIAL COMPLEX SALES REPRESENTATION ACT, 1983

86. Upon the enactment of the proposed Timeshare Act, the Residential

Complex Sales Representation Act, 1983 should be amended to exclude

specifically from its ambit all interests to which the Timeshare Act

applies.

REGULATION OF CONDOMINIUM TIMESHARE
DEVELOPMENTS

87. The proposed Timeshare Act should provide that both the Condo-
minium Act and the TimeshareAct shall apply to the sale ofcondomin-
ium timeshares, but that the Timeshare Act shall govern in the event of

a conflict

COMPLIANCE BY EXISTING PROJECTS

88. (1) Subject to any waiver of compliance by the Registrar (see para-

graph (2)), any timeshare project in existence (that is, in respect of

which sales have actually commenced) prior to the date that the

proposed Timeshare Act comes into force should be required to

comply with all the provisions ofthe Act within six months ofthat
date.

(2) The Registrar should be given a statutory discretionary power to

waive the need for compliance with one or more ofthe Act's terms

in appropriate cases. The Registrar's discretion should be exercised

only after the Registrar is satisfied that compliance in the particu-

lar case would be all but meaningless to the beneficiaries of the

statutory provision from which the developer is being exempted.

REMEDIES

89. The proposed timeshare statute should contain remedial provisions

that would include civil, administrative, and penal sanctions.
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90. (1) With respect to civil remedies, the proposed Ontario timeshare

legislation should include a broad provision that entitles a

timeshare purchaser or a timeshare owners' association to bring an

action against the developer or any other person subject to the Act

who has failed to comply with any provision of the Act or the

regulations or of the timeshare instruments.

(2) The purchaser or the timeshare owners' association should be

entitled to bring an action for damages or injunctive or declaratory

relief.

(3) The proposed timeshare statute should provide expressly that the

civil remedies set out in the Act do not preclude any person from

pursuing any other statutory orcommon law remedies or causes of

action that may be at his disposal.

(4) (a) A timeshare purchaser and the timeshare owners' association

should both be expressly authorized to bring a class action on
behalf of other timeshare purchasers for damage to the prop-

erty of the timeshare development, to the assets ofthe owners'

association, or to the individual units, as well as for personal

injury to the owners, in accordance with the comprehensive
class action procedure recommended by the Commission in

its Report on Class Actions (1982).

(b) However, until such a scheme has been implemented by the

Legislature, the proposed TimeshareAct should provide that a

timeshare purchaser or the owners' association may initiate a

class action, as described in subparagraph (4Xa), whether or

not the claims of the timeshare purchasers are based upon
separate contracts and whether or not the damages to be paid

to each class member require individual assessment.

(c) The proposed Act should require that the representative plain-

tiffshould give written notice to the other timeshare owners of

the intention to initiate a class action.

(d) The costs in any such action should be borne by the timeshare

purchasers involved in the proportion in which their interests

are affected.

91. (1) With respect to administrative remedies, as a general principle the

proposed Timeshare Act should follow the model of the various

consumer protection statutes in Ontario, as modified by the

recommendations for reform made below.

(2) With respect to the details relating to the proposed administrative

remedies, the Ministry ofConsumer and Commercial Relations—
which will administer the proposed Timeshare Act—should be
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responsible for establishing in that Act a comprehensive statutory

scheme governing administrative remedies similar to that in force

under existing consumer protection legislation.

(3) (a) With respect to the powers to be conferred on the Registrar,

the proposed Timeshare Act should provide that, where the

Registrar receives a complaint in respect of a developer,

salesperson, or an exchange program operator, he should be

empowered to request information respecting the matter com-
plained of, and the person in receipt of such a request should

be required to furnish the information.

(b) For the purpose of investigating a complaint, the Registrar or

any person designated in writing by him should be entitled at

any reasonable time to enter upon the business premises ofthe

developer, salesperson, or exchange program operator in order

to make an inspection in relation to the complaint.

(c) In addition, the Registrar or his designate should be

empowered to enter and inspect the business premises of a

developer, saleperson, or exchange program operator in order

to ensure compliance with the Act and the regulations.

(d) Whenever an inspection is undertaken, the person inspecting

should be empowered to examine all relevant documents and
to remove them for the purpose ofcopying.

(e) The proposed legislation should give the Registrar the power
to order that the developer permanently or temporarily cease

marketing, selling, or otherwise dealing with any interest or

interests he may have in the timeshare development where the

developer has breached any provision of the Act or regula-

tions. Where the Registrar proposes to make such an order, he

should be required to serve notice of his intention, supported

by written reasons, on the developer, who should be entitled to

a hearing before the Commercial Registration Appeal Tribu-

nal.

(4) (a) With respect to the powers to be conferred on the Director of

the Business Practices Division, the proposed Act should

provide that, where the Director believes on reasonable and
probable grounds that a developer, salesperson, or exchange
program operator has contravened any ofthe provisions ofthe

Act or the regulations, the Director should be empowered to

order an investigation to determine whether such a contraven-

tion has occurred.

(b) The Director should be required to send a full and complete

Report to the Minister of Consumer and Commercial Rela-

tions where the report of the investigation makes it appear to
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the Director that there has been a contravention of the Act or

the regulations.

(c) The Director should be empowered to give a "direction" that

the developer refrain from dealing with timeshare assets, or

that a person holding purchasers' trust funds refrain from

dealing with or releasing such funds, where the developer is the

subject of an investigation ordered by the Director or if

proceedings in relation to a contravention ofthe Act or regula-

tions are about to be, or have been, instituted against the

developer. Such a "direction" should not be given where the

developer files with the Director a bond, in whatever form,

terms, and amount as the latter determines.

(d) An application to the court concerning the disposition of

assets or trust funds should be permitted in three cases: (1) by a

person who receives a "direction" given by the Director, ifthat

person is in doubt as to the application of the "direction" to

any assets or trust funds; (2) by any other person who is

making a claim to the assets or trust funds; and (3) by the

Director.

(e) Where it appears to the Director that a developer, salesperson,

or exchange program operator has not complied with any
provision of the proposed Act or the regulations, the Director

should be entitled to apply to the court for an order directing

that person to comply with such provision, and upon the

application the court should be able to make such order as the

court thinks fit. This right to apply to the court should arise

notwithstanding the imposition of any penalty in respect of

such non-compliance and in addition to any other rights the

Director may have.

(5) With respect to the administrative powers of the Minister of

Consumer and Commercial Relations, the Minister should be
given the power to appoint a person to make an investigation into

any matter to which the proposed Act applies.

92. Subject to one caveat, penal provisions modelled on those that appear
in section 50 of the Real Estate and Business Brokers Act should be
included in the proposed legislation. The issue whether the consent of
the Minister of Consumer and Commercial Relations should be a
prerequisite to bringing proceedings, as now appears in section 50(3) of
the Act, should be left to be decided by the Ministry ofConsumer and
Commercial Relations.
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STUDY PAPER ON WRONGFUL INTERFERENCE WITH
GOODS (1989)

This study paper was written for the Commission by Professor Ralph

L. Simmonds, of the Faculty of Law, McGill University, and Professor

George R. Stewart, of the Faculty of Law, University of Windsor, with the

assistance of Professor David M. Paciocco, of the Faculty of Law,

Common Law Section, University of Ottawa. The study paper reflects the

research and sets out the recommendations of the authors. No formal

report has been issued by the Commission.

The study paper examines critically the remedies available to those

persons whose goods, or whose interests in goods, have been wrongfully

interfered with by some other person.

The subject matter examined in the study paper includes old legal

causes of action, such as the action of replevin (to recover possession of

goods), trespass to goods (which is concerned with the wrongful touching

or taking of goods), and detinue (which deals with the wrongful

withholding of goods). It also includes some relatively modem

developments such as the tort of conversion (which deals broadly with any

dealing with goods in a manner inconsistent with the rights of the person

entitled to them), the negligent causing of economic loss, and the tort of

interference with a reversionary (or non-possessory) interest. The subject

matter also includes the ancient self-help remedy of "recaption" (which is

the taking of possession of goods by a person with a right to immediate

possession of them), as well as other remedies concerning the recovery of

^ goods.
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REPORT ON THE LAW OF STANDING (1989)

In this report the Commission proposes a new approach to standing

to sue in Ontario, expanding the basis on which individuals would have

access to the courts to raise important issues of public interest.

In chapter 2 of the report, the present Ontario law of standing in

civil proceedings is reviewed. Chapter 3 examines the deficiencies in the

law and the case for reform. Chapter 4 sets out the Commission's

proposals for reform of the law of standing, and chapter 5 contains an

examination of intervention in civil proceedings. Finally, the question of

costs in relation to both standing and intervention is dealt with in chapter 6.
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REPORT ON THE LAW OF STANDING (1989)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

THE LAW OF STANDING:
PROPOSALS FOR REFORM (CHAPTER 4)

I ( I ) Subject to the right to commence and maintain a proceeding that is

conferred by or under any legislation other than the Act proposed by

the Commission in this report (see Recommendation 6). the present

provincial law of standing should be abolished, to be superseded by a

riev* Access to Courts Act.

( 2 ) The new Access to Courts Act should contain a section expressly artic-

ulating the principle that the Act is to be read expansive!) and liberally,

so as to increase access to the courts by granting the right to commence
and maintain a proceeding to many persons who now would not have

that right

i 3 ) The Act should establish a single, more liberal rule respecting the com-

mencement and maintenance of proceedings In particular, every per-

son should be entitled to commence and maintain a proceeding unless

a part\ challenging such a right satisfies the court that there exist fac-

tors against proceeding that outweigh the factors in favour of proceed-

ing (See, also. Recommendation 4.)

(4) The proposed rule respecting the commencement and maintenance of

proceedings should be applicable to all types of civil proceeding,

including proceedings under the Judicial Review Procedure Act.

2. The proposed Access to Courts Act should provide that no proceeding shall

be dismissed and no pleading struck out only on the ground that the person

bringing the proceeding

(a) has no personal, proprietary or pecuniary interest in the proceed-

ing; or

(b) has suffered or may suffer injury or harm of the same kind or to the

same degree as other persons

3. While the new legislation would, in its effect, preclude the Attorney Gener-

al from exercising his or her existing right to block access to the courts and,

as a necessary concomitant, would also abolish relator actions, nothing in

such legislation should limit or affect in any way the right of the Attorney

General to commence and maintain a proceeding to the extent permissible

by law.
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4. With respect to the commencement and maintenance of proceedings, in

determining whether the factors against proceeding outweigh the factors in

favour of proceeding (see Recommendation 1(3)), the court should be re-

quired to consider,

(a) regardless of whether or not the interest of the plaintiff is personal,

proprietary or pecuniary,

(i) whether another proceeding has been instituted against the

same defendant in which the issues include those present in

the proceeding that is opposed, if the interests of the plaintiff

can be met by intervening in the other proceeding and it is

reasonable to expect the plaintiff to do so;

(ii) whether to proceed would be unfair to persons affected, but

the fact that the outcome may affect a person whose interest is

personal, proprietary or pecuniary shall not necessarily be

considered unfair; and

(iii) whether or not another reasonable and effective method

exists to raise the issues that are sought to be litigated; and

(b) where the interest of the plaintiff is not personal, proprietary or

pecuniary,

(i) whether the issues raised in the proceeding are trivial, and

(ii) the number of persons affected in any way, whether person-

ally or otherwise;

and the court may consider any other factor that the court considers just.

5. (1) Subject to Recommendations 5(2) and (3), the present law respecting

the entitlement of a defendant to bring a motion to challenge the right

of a person to commence and maintain a proceeding, and the discretion

of the court to defer the issue for consideration until after the hearing of

the merits, should be retained.

(2) On a motion challenging the right of a person to commence and main-

tain a proceeding, the court should be required to defer the issue for

consideration until after the hearing of the merits of the case, unless the

court is satisfied that, in the particular circumstances of the case, it is

desirable that the issue should be determined at an earlier time.

(3) The decision of the court to adjourn the issue for consideration until

after the hearing of the merits should not be appealable.

6. The provisions for the commencement and maintenance of a proceeding in

the proposed Access to Courts Act should be in addition to, and not in

derogation of, any right to commence and maintain a proceeding that is

conferred by or under any other Act.
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INTERVENTION (CHAPTER 5)

7. In the hope and expectation that the interpretation of Rule 1 3 of the Rules of

Civil Procedure will be influenced by the principles and policies governing

the Commission's liberalized regime respecting the commencement and

maintenance of proceedings. Rule 13 should be retained and be given an

opportunity to evolve over time on a case-by-case basis. However, in the

event that Rule 1 3 should not develop in this direction, it should be recon-

sidered with a view to reform.

8. Nothing in the Commission's proposals should limit or affect in any way

the right of the Attorney General to intervene in a civil proceeding initiated

by another person, to the extent permissible by law.

9. No person should be denied leave to intervene in a proceeding solely because

the Attorney General is already a part)' or intervenor in the proceeding.

10. A person who commences a proceeding to enjoin conduct that is an offence

under a statute of the Legislative Assembly of Ontario or of the Parliament

of Canada should be required to give notice of the commencement to the

Minister who is responsible for the administration of the statute, except that

in the case of the Criminal Code (Canada) the notice should be to the

Attorney General for Ontario. In addition , further notice should be given to

such other Minister as the court directs.

COSTS (CHAPTER 6)

11. (1) No costs should be awarded against a person who commences a pro-

ceeding where

(a) the proceeding involves issues the importance of which extends be-

yond the immediate interests of the parties involved;

(b) the person has no personal, proprietary or pecuniary interest in the

outcome of the proceeding, or, if he or she has such an interest, it

clearly does not justify the proceeding economically;

(c) the issues have not been previously determined by a court in a pro-

ceeding against the same defendant; and

(d) the defendant has a clearly superior capacity to bear the costs of the

proceeding,

unless the person has engaged in vexatious, frivolous or abusive

conduct.

(2) A motion for a declaratory order determining whether a person has a

costs immunity may be brought at any time in a proceeding.
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12. The costs immunity provided in Recommendation 1 1( 1 ) does not apply to

motions.

13. An order for security for costs should not be made against a person who has

a costs immunity.

14. Where a person who has a costs immunity is successful and the judgment is

not more favourable than the terms of an offer to settle made and served by an

opposing part)', that person is entitled to party and party costs to the date that

the offer to settle was served, but the court may award him or her party and

party costs after that date.

15. (1) A person who has a costs immunity pursuant to Recommendation

11(1) and his or her lawyer should be entitled to enter into an agree-

ment in writing that stipulates that the latter will be entitled to receive

payment for fees, costs, disbursements or charges only in the event of

success in the proceeding.

(2) An agreement made pursuant to Recommendation 15(1) may not spec-

ify the amount payable in the event of success as a gross sum, percent-

age, or commission.

(3) However, subject to the prohibition in Recommendation 15(2), an

agreement made pursuant to Recommendation 15(1) may include an

amount payable in respect of fees that is reasonable compensation for

the risk of non-payment assumed by the lawyer.

16. If a person is successful in resisting a challenge to his or her right to com-
mence and maintain a proceeding, costs in respect of that challenge should

be awarded on a solicitor and client scale, payable forthwith, unless the

court is satisfied that the challenge, although unsuccessful, was neverthe-

less reasonable.

17. Costs should not be awarded against an intervenor in the following circum-

stances:

(a) the proceeding involves issues the importance of which extends

beyond the immediate interests of the parties involved;

(b) the intervenor has no personal, proprietary or pecuniary interest in

the outcome of the proceeding or, if he or she has such an interest,

it clearly does not justify the intervention economically; and

(c) the intervenor has contributed significantly to the resolution of the

issues,

except where the intervenor has engaged in vexatious, frivolous or abusive

conduct.

18. An intervenor should not be entitled to recover costs from a person who has

a costs immunity under Recommendation 11(1).
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REPORT ON COVENANTS AFFECTING FREEHOLD LAND
(1989)

In this report the Commission deals with both positive and restrictive

covenants affecting land, other than those between landlord and tenant.

Two fundamental deficiencies in the law of covenants are identified. First,

the Commission cites the fact that, except in the landlord and tenant

context, the burden of a positive covenant does not run with the land; that

is, it cannot be enforced by the owner of the benefited land against

subsequent owners of the burdened land. Second, the Commission notes

that although both the benefit and the burden of restrictive covenants may

run with land, the law in this area is unduly complex and uncertain.

In order to address these deficiencies, the Commission recommends

the creation of a new interest in land, referred to as a "land obligation".

The report includes numerous recommendations establishing a

comprehensive scheme for the creation and operation of this new interest.
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REPORT ON COVENANTS AFFECTING FREEHOLD LAND (1989)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

GENERAL RECOMMENDATIONS

I. (1) Restrictive covenants should be retained.

(2) The existing equitable doctrine of restrictive covenants should be

reformed to remove the present complexity and uncertainty.

2. The law should be reformed to permit the burden of positive covenants

to run upon a transfer of freehold land.

SPECIFIC RECOMMENDATIONS

The Land Obligation: General

3. (1) A new interest in land, to be called a "land obligation", should be

created in Ontario.

(2) Land obligations should comprehend both positive and restrictive

obligations, and should permit both the benefit and the burden of
such obligations to run upon a transfer of freehold land.

(3) A land obligation should be capable of existing as a legal or

equitable estate in fee simple, for life, or for a term of years.

The Necessity of Land obligations Being Appurtenantto
an Estate

4. (I) The benefit of a land obligation, other than the benefit of a land

obligation that exists in gross (sec Recommendation 5), should be
appurtenant to, and run with, the dominant land, not with an
estate therein.

(2) The burden ofa land obligation should be appurtenant to, and run
with, the servient land, not with an estate therein.
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Land Obligations in Gross

5. The benefit of land obligations should be permitted to exist either as

appurtenant to land or in gross, that is, without the necessity of

dominant land.

The Content of Land Obligations

6. Any obligation should be capable ofbeing imposed as a land obligation,

including:

(a) restrictive obligations;

(b) positive obligations;

(c) reciprocal payment obligations;

(d) positive user obligations; and

(e) access obligations.

7. (1) It should be possible to include the following types ofsupplemen-
tary provision in the instrument creating a land obligation:

(a) Information. A provision giving a right to information or to

the production ofdocuments.

(b) Inspection. A provision enabling any person entitled to

enforce a land obligation to inspect the servient land in order

to see whether it has been complied with.

(c) Self-help. A provision enabling anyone entitled to enforce a

land obligation requiring the carrying out of works to enter

the servient land and carry them out himself in the event of

non-compliance.

(d) Fund. A provision relating to the keeping of a fund out of

which expenditure on the carrying out of works, or the

provision ofservices, is to be met A provision ofthis kind can
be made whenever a works or services obligation is coupled

with a reciprocal payment obligation, and can be made to take

effect as part of either obligation.

(e) Interest. A provision requiring the payment of interest if

default is made in complying with a reciprocal payment
obligation.

(2) Supplementary provisions included in the instrument creating a

land obligation should take effect as part of the land obligation.

•
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Development Schemes

8. (1) Provision should be made for the creation of development

schemes, under which land obligations might be imposed and
become binding upon, and mutually enforceable by, the owners of

the individual units comprising the scheme.

(2) Any person should be permitted to create a development scheme.

(3) The instrument should define the land obligations to be imposed

thereunder.

9. The dominant land and the servient land in respect of each land

obligation imposed under a development scheme should be the specific

unit or units benefited or bound by the particular obligation.

10. (1) A development scheme should be able to provide for different

obligations to be imposed upon different units, or for some units to

be free of obligations.

(2) A development scheme should be able to provide for the following:

(a) the variation or extinguishment of the scheme itself;

(b) the variation, release, apportionment and extinguishment of

any land obligation imposed under the scheme; and

(c) any other matter desired by the parties.

11. (1) Where a manager, residents' association, or other person perform-

ing similar functions has been created or appointed under a

development scheme, that person should have the power to

enforce all land obligations imposed under the scheme, unless the

development scheme provides to the contrary.

(2) Where a land obligation is enforceable by a manager, residents'

association, or other person performing similar functions, the

obligation should not be enforceable by the individual owners of
the units benefited by the obligation, unless express provision to

that effect is made in the development scheme.

12. The creator of a development scheme should be bound by the scheme
and have rights of enforcement under it while he or she owns land

subject to the scheme.

13. In addition to the ordinary case, in which a development scheme is

created by a developer prior to the sale of the individual lots in a

subdivision, the several owners of separate parcels of land, as well as a

lessor, should be able to create a development scheme.
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14. The benefit of a land obligation imposed under a development scheme

should be permitted to exist either as appurtenant to land or in gross.

Creation and Registration of Land Obligations and
Development Schemes

15. (1) Development schemes and land obligations imposed outside of

development schemes should be created only by instrument in

writing, signed by the person or persons creating the development

scheme or land obligation.

(2) There should be no requirement that a land obligation or a

development scheme must be executed under seal.

16. (1) In respect of each development scheme, the instrument should

state that it creates a development scheme, and it should describe

the land to which it applies with the particularity required by the

land registration statutes.

(2) In respect ofeach land obligation, whether or not such obligation is

imposed under a development scheme, the instrument should

state that it creates a land obligation, and it should describe both

the servient land and, where the benefit of the obligation does not

exist in gross, the dominant land with the particularity required by

the land registration statutes.

17. In the event that the formal requirements are not satisfied, the instru-

ment should be deemed conclusively not to create a land obligation or a

development scheme (although, in such a case, the instrument might

create a personal covenant or other obligation).

18. (1) Both land obligations and development schemes, including a

subsequent variation or extinguishment thereof, should be regis-

trable under the Land Titles Act and the Registry Act.

(2) When a development scheme or a land obligation, or a variation or

extinguishment thereof, is submitted for registration, it should be

registered on the title to every parcel described in the instrument.

(3) To the extent necessary, the Land Titles Act and the Registry Act

should be amended to permit such registration.

19. (1) Upon first registration of land under the Land Titles Act, land

burdened or benefited by a land obligation should be registered as

subject to, or as having the benefit of, the obligation.

(2) A land obligation should not take effect as an overriding interest

under section 47 of the Land Titles Act.

•
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(3) Section 81(5) of the Land Titles Act should be amended to ensure

that, in all cases, land obligations are entitled to priority according

to the time of their registration.

(4) The Land Titles Act should be amended to provide expressly that a

prior registered land obligation has priority over a subsequent

unregistered lease or agreement for a lease, for a period yet to run

that does not exceed three years, where there is actual occupation

under it.

20. The Registry Act should be amended to provide as follows:

(a) that the doctrine of actual notice, contained in section 65(1),

does not apply to land obligations; and

(b) that a prior registered land obligation has priority over a

subsequent unregistered lease for a term not exceeding seven

years where the actual possession goes along with the lease.

21. The rule against perpetuities, as amended by the Perpetuities Act,

should not apply to land obligations.

The Benefit of Land Obligations

22. (1) Where the benefit of a land obligation exists as appurtenant to

land, the owner or occupier, from time to time, of all or part of the

dominant land should be able to enforce the obligation.

(2) (a) Subject to paragraph (b) below, where the benefit of a land

obligation exists in gross, the owner of the benefit, from time

to time, should be able to enforce the obligation.

(b) A subsequent owner ofthe benefit ofa land obligation in gross

should be able to enforce the obligation only if the benefit is

assignable, and if it is in fact assigned.

23. Once the owner of the dominant land has ceased to hold any interest in

that land, or, once the owner of a land obligation in gross has assigned

the benefit of the obligation, as the case may be, the owner should no
longer be able to enforce the obligation, unless the parties have agreed

expressly to the contrary.

24. An adverse possessor of the dominant land should be able to enforce a

land obligation, whether or not he or she has acquired an indefeasible

title.
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The Burden of Land Obligations

25. (1) Restrictive and access obligations should be binding upon every-

one who, for the time being, has an estate or interest in, or who, for

the time being, is in occupation of, the servient land or any part

thereof.

(2) Land obligations, other than restrictive and access obligations,

should be binding only upon the following persons, so long as they

hold their interest in the servient land or any part thereof:

(a) persons who have a subsequent freehold interest and who
have a right of possession;

(b) persons who hold an interest in a subsequent lease that is for a

term exceeding twenty-one years and who have a right of

possession;

(c) subsequent mortgagees and other encumbrancers;

(d) the person who created the land obligation, and his or her

successors in title; and

(e) adverse possessors, whether or not they have acquired an
indefeasible title.

26. (1) In accordance with the general rules of priority, no one should be
bound by a land obligation ifhe or she has priority over it by virtue

of a prior registered interest or if he or she acquired a derivative

interest from, or occupies under, such a person.

(2) A lease referred to in section 65(2) of the Registry Act or section

47(1)4 ofthe Land Titles Act should not be bound by a subsequent

land obligation.

27. It should be possible for the owner of the dominant land, or the owner
of the benefit of a land obligation in gross, to postpone his or her

priority in favour of a subsequent encumbrancer of the servient land.

28. The parties to a land obligation should be able to restrict the class of

persons who should be bound by it

29. Unless a contrary intention appears expressly in the creating instru-

ment, the original maker of a land obligation should be discharged of

the burden once he or she has parted with all interest in the land.

Liability for Contraventions of Land Obligations

30. (1) All persons bound by positive obligations, reciprocal payment
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obligations and positive user obligations should be liable for a

contravention.

(2) (a) Only the person bound by a restrictive or access obligation

who actually committed the breach should be liable.

(b) Where a person bound by a restrictive or access obligation has

permitted or suffered a breach to be committed by another

person, the person bound by the obligation who permitted or

suffered the breach should be held liable.

31. Subsequent mortgagees, chargees, and holders of other security should

be liable for breach of a land obligation only if they were in possession

of the servient land at the time ofthe breach.

32. Where a breach is of a continuing nature, the person or persons who
caused the breach, as well as his or her, or their, successors, should

remain and be liable so long as the breach continues.

33. The parties should be able to vary the rules set out in Recommenda-
tions 30-32, either in the original instrument creating the interest or in a

subsequent instrument, for the purpose of restricting the circumstances

in which a person may be held liable for the contravention of a land

obligation.

34. In accordance with the recommendation made in our Report on
Contribution Among Wrongdoers and Contributory Negligence that

there should be a right of contribution among all concurrent wrong-
doers, whatever the legal nature of their liability, a right ofcontribution

should exist among all persons who are liable for breach of a positive

obligation, reciprocal payment obligation, or positive user obligation.

Remedies for Contraventions

35. (1) The following remedies should be available upon a contravention

of a land obligation:

(a) an injunction (including a mandatory injunction) or other

equitable relief;

(b) damages for moneys due under a land obligation; and

(c) damages, both for pecuniary and non-pecuniary kinds of loss.

(2) An injunction should be available upon a threatened contraven-

tion of a land obligation.

36. A right of re-entry upon the servient land should not be permitted.
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37. The parties to a land obligation should be free to provide, either in the

original instrument creating the interest or in a subsequent instrument,

that, on breach of a land obligation, one or more types of liability shall

be excluded, either in whole or in part.

38. A person should be entitled to a remedy in respect of a contravention

only to the extent to which he or she is materially prejudiced by the

breach, in the capacity in which he or she is entitled to enforce the

obligation.

39. Common law damages should be available only against the following:

(a) the person who entered into the obligation and his or her

successors in title;

(b) a mortgagee; and

(c) a person who has a right to possession and has either a

freehold interest or a leasehold interest for a term exceeding

twenty-one years.

40. In any action for damages for breach of a land obligation, the right to

damages should be subject to any apportionment ofdamages due to the

contributory fault or neglect ofthe person enforcing the obligation.

Limitation of Actions

41. (1) The limitation period applicable to actions in respect of land

obligations should be the same as for other actions in respect of
land, that is, a period often years.

(2) The statutory ten year limitation period should apply expressly

with respect to all remedies for breach of a land obligation,

including equitable remedies.

(3) (a) A cause of action for contravention of a land obligation

should arise when the contravention occurs.

(b) Subject to the ordinary statutory rules providing for the

postponement, suspension, or extension of the limitation

period in certain circumstances, and subject to paragraph (c)

below, the limitation period in respect ofa cause ofaction for

contravention of a land obligation should begin to run when
the cause ofaction arises.

(c) Where the contravention is of a continuing nature, time
should not start to run until the contravention has ceased.
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Determining the Identity of Persons Liable

42. (1) Any person entitled to enforce a land obligation should be permit-

ted to serve a notice upon anyone in occupation of the whole or

any part of the servient land, or upon anyone who has, or who
appears to have, an interest in the whole or any part of the servient

land.

(2) The person served with the notice should be required to respond,

in writing, within one month of the date of service, and should be

required to include in his or her response the nature ofany estate or

interest he or she might have in the whole or any part of the

servient land, as well as the name and address ofany other person

he or she knows or believes to have an estate or interest in the

whole or any part of the servient land.

Extinguishment and Variation

Extinguishment by Common Ownership

43. A land obligation should be extinguished if the whole of the servient

land and the whole of the dominant land come into the ownership of

the same person, in the same right, and if no other person is bound by,

or has the benefit of, the obligation.

44. Where part only of the dominant land and all or part of the servient

land come into common ownership, land obligations should not be

extinguished.

45. Where all of the dominant land and part only ofthe servient land come
into common ownership:

(a) restrictive and access obligations should be extinguished to

the extent that they relate to the part of the servient land that

has come into common ownership; and

(b) land obligations other than restrictive and access obligations

should not be extinguished.

46. There should be no extinguishment of a development scheme, or any
land obligation imposed thereunder, unless all the units comprising the

scheme come into the ownership of the same person, in the same right,

and no one else is bound by or has the benefit of any land obligations

imposed under the scheme.

47. Where a land obligation or a development scheme is extinguished

pursuant to the other recommendations, any rights or liabilities that

have accrued at the time of extinguishment should not be affected.
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48. Where a lessee is bound by a land obligation that does not bind the

lessor:

(a) if the lease is merged in the reversion, the obligation should

continue to bind the person who owns the estate resulting

from the merger of the lease and the reversion for so long as

the obligation would have bound the original creator, and

(b) if the lease is forfeited by the landlord due to the fault of the

lessee, the land obligation should terminate.

Extinguishment by Operation of the Recording Acts

49. Land obligations and development schemes should be extinguished

automatically at the end of a period of forty years, unless renewed (see

Recommendation 50).

50. (1) It should be possible, from time to time, to renew a land obligation

or development scheme.

(2) The Land Titles Act should be amended to permit the renewal ofa
land obligation or development scheme registered under that Act.

Extinguishment and Variation by the Parties

51. Where some, but not all, ofthe persons bound by or entitled to enforce

a land obligation agree in writing to vary an obligation, the variation

should be binding not only upon the parties to it, but, provided it is

registered on title, also upon their successors and subsequent adverse

possessors of all or part of their land.

Extinguishment and Variation by the Court

52. The court should have the power to extinguish or vary any land

obligation (including any land obligation imposed under a develop-

ment scheme) as well as any development scheme.

53. (1) Anyone interested in all or part of the servient land, including a

purchaser under an agreement of purchase and sale, as well as an
optionee, should have the right to apply to the court for an order

extinguishing or varying a land obligation or a development
scheme.

(2) Anyone interested in servient land bound by a reciprocal payment
obligation should be permitted to apply for the extinguishment or

variation not only of the reciprocal payment obligation itself, but

also ofthe services or works obligation to which it relates.
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54. (1) The court should have the power to order the extinguishment or

variation of a development scheme or land obligation, whether or

not imposed under a development scheme, upon such terms and
conditions as it deems appropriate.

(2) The power referred to in paragraph (1), above, should include the

right to impose a new or additional obligation upon any person,

provided the person consents to undertake the burden.

(3) Subject to paragraph (4), below, where an order is sought to

extinguish or vary a development scheme, or a land obligation

imposed under a development scheme, and the consent ofa person

is required to undertake a new or additional obligation sought to

be imposed by the court as a condition of the extinguishment or

variation, the court should be empowered to dispense with the

necessity ofsuch consent, for the benefit of the scheme as a whole,

where such consent is unreasonably withheld, or where such

consent cannot be obtained because the person whose consent is

required is under a disability or cannot be found and where it

would have been unreasonable for such person to withhold con-

sent

(4) The court should be able to dispense with consent under paragraph

(3), above, only where it is satisfied that any prejudice caused to the

person whose consent has been dispensed with would not outweigh

substantially any benefit to such person resulting from the order.

(5) As a condition of the variation or extinguishment of a land

obligation, the court should be empowered to direct that the

applicant pay compensation to any person bound by the order for

any loss or disadvantage the person will suffer as a result of its

terms.

(6) The court should be empowered to give directions respecting the

giving of notice to persons affected by the application.

55. (1) An order of the court varying or extinguishing a land obligation

should bind everyone who is, or who becomes, bound by or

entitled to enforce the obligation.

(2) An order of the court varying or extinguishing a development
scheme should bind everyone who is, or who becomes, subject to

the scheme.

(3) Where the order imposes new land obligations, it should specify

expressly who is to be bound by it

(4) An order ofthe court varying or extinguishing a land obligation or
a development scheme should be registered on title to the land
affected.
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56. The court should be empowered to extinguish or vary a land obligation

or a development scheme on one or more of the following grounds:

(a) that the land obligation has become obsolete by reason of

changes in the character of the servient land or of the neigh-

bourhood;

(b) that the change will not injure the persons who have the

benefit of the obligation;

(c) that the persons of full age and capacity who have the benefit

of the obligation have expressly or impliedly agreed to the

proposed changes;

(d) that the proposed change would remove a factor prejudicial to

the carrying out of the general purposes of a development
scheme, and

(i) is for the benefit ofthe whole or part ofthe land subject to

the scheme, and

(ii) the prejudice to any person bound by a land obligation

under the scheme does not substantially outweigh the

benefits it would give that person;

(e) that the land obligation, other than one requiring the payment
of money,

(i) impedes some reasonable user ofthe land, or would do so

unless modified,

(ii) secures no practical value to anyone who has the benefit

of it, and

(iii) the person who has the benefit can be adequately com-
pensated for any loss or disadvantage;

(0 with respect to positive obligations, that, as a result of a

change in circumstances, the obligation

(i) has ceased to be reasonably practicable, or

(ii) has become unreasonably expensive compared to the

benefit it confers;

(g) with respect to development schemes, or any provision con-

tained in a development scheme, that, as a result of a change

in circumstances, the scheme or the provision

(i) has become obsolete,

(ii) has ceased to be reasonably practicable, or
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(iii) has become unreasonably expensive compared to the

benefit it confers;

(h) that, in respect of a land obligation in gross, the person who
owns the benefit secures no real or substantial benefit from it;

and

(i) that a change is made necessary by an order of the court made
on any of the other grounds.

57. In determining whether a particular land obligation, other than a land

obligation requiring the payment of money, should be extinguished or

varied on one of the above grounds, and in deciding whether a land

obligation impedes some reasonable user of the land, within Recom-
mendation 56(e), above, the court should take local planning matters

into account.

Accrued Rights and Liabilities

58. Subject to the power of the court to order the extinguishment or

variation ofa development scheme or land obligation upon such terms

and conditions as it deems appropriate (see Recommendation 54(1)),

where a land obligation or a development scheme is extinguished or

varied, any rights or liabilities that have accrued at the time of extin-

guishment or variation should not be affected.

Further Powers of the Court

59. The court should have the power, upon application, to declare:

(a) whether any land is, or, in any given circumstances would be,

affected by a land obligation or a development scheme; and

(b) the nature and extent of a land obligation and whether the

obligation is enforceable and, if so, by whom.

Court Having Jurisdiction

60. (1) A judge of the Supreme Court, or a judge of the District Court of
the county or district in which the land subject to a land obligation

or development scheme is situate, should have jurisdiction to

entertain an application for extinguishment or variation, and to

exercise the declaratory powers set out in Recommendation 59.

(2) The right to remove a matter into the Supreme Court and the right

of appeal to the Divisional Court should be retained.
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Expropriation

61. The Expropriations Act should be amended to provide as follows:

(a) where an expropriating authority acquires land that is domi-
nant land in relation to a land obligation, it thereby acquires

the benefit of the land obligation;

(b) where an expropriating authority acquires land that is servient

land in relation to a land obligation, the land obligation is

extinguished insofar as the use to which the authority intends

to put the property is inconsistent with the land obligation,

but not otherwise;

(c) where servient land is acquired by an expropriating authority

for a limited time only, the land obligation is suspended for the

period ofthe expropriation;

(d) the same rules apply where an expropriating authority

acquires part of a development scheme;

(e) where an expropriating authority acquires land that is servient

land in relation to a land obligation, the owner of the domi-
nant land is entitled to claim compensation for injurious

affection; and

(0 the above rules apply whether land is expropriated or

acquired by agreement under the legislation.

Consequential Changes in the Existing Law

The Continuing Law of Covenants

62. (1) Subject to the exceptions noted in paragraph (2), below, the exist-

ing rules of law and equity respecting the running of the burden
and the benefit of covenants should continue to apply to existing

positive and restrictive covenants in freehold land, but should not

apply to land obligations created after these proposals take effect.

(2) The recommendation contained in paragraph (1) should not apply

to the following:

(a) the covenants for title implied by section 5 of the Land
Registration Reform Act, 1984;

(b) leasehold covenants;

(c) the doctrine in Halsall v. Brizell; and
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(d) a restrictive covenant that is created after our proposals take

effect, but that is made pursuant to an obligation or right to

enter into the covenant granted before that date.

Statutory Amendments

63. (1) The Land Registration Reform Act, 1984, Part III of the Registry

Act, section 9(5) ofthe Municipal Tax Sales Act, 1984, and section

22 of the Conveyancing and Law of Property Act, should be

amended to make specific reference to land obligations.

(2) The Ministries of the Government of Ontario should review the

statutes for which they are responsible, for the purpose of identify-

ing and implementing any further consequential amendments
necessary to provide for land obligations.

Application to the Crown

64. The proposed regime respecting land obligations and development
schemes should apply to the Crown in right of Ontario and, to the

extent it is constitutionally permissible, to the Crown in right of

Canada.

Other Changes in the Existing Law

65. The Conveyancing and Law of Property Act should be amended as

follows:

(a) a provision should be added similar in effect to section 56 of
the English Law ofProperty Act 1925 \

(b) section 24 should be replaced by a provision similar in effect

to section 78 ofthe Law ofProperty Act 1925;

(c) a provision similar in effect to section 79 of the Law of
PropertyAct 1925, should be added;

(d) provisions similar in effect to sections 80, 82, and 83 of the

Law ofProperty Act 1925, should be added; and

(e) a provision similar in effect to section 1 17 ofthe Trinidad and
Tobago Land Law and Conveyancing Act, 1981, should be
added.
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REPORT ON LIABILITY OF THE CROWN (1989)

This report was designed to advance three general objectives: (1) to

make the law fairer to both the Crown and citizen; (2) to bring the law into

conformity with the general principles underlying the Canadian Charter of

Rights and Freedoms; and (3) to simplify the law.

After dealing with several preliminary matters, including the

rationale for reform and the historical development of Crown liability

(chapter 1), the report considers Crown liability in the fields of tort

(chapter 2) and contract (chapter 3). Chapter 4 discusses damages,

injunctions, specific performance, declarations, judicial review and habeas

corpus. Procedural and related issues are dealt with in chapter 5. The

remaining portions of the report consider enforcement problems (chapter

6), the presumption of Crown immunity in respect of various statutory

provisions (chapter 7) and the position of Crown agencies (chapter 8).
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REPORT ON LIABILITY OF THE CROWN (1989)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 1: GENERAL INTRODUCTION

1. A new Crown Liability Act should be enacted to include the reform

proposals made in this report.

2. The privileges of the Crown in respect of civil liabilities and civil pro-

ceedings should be abolished, and the Crown and its servants and

agents should be subject to all the civil liabilities and rules of procedure

that are applicable to other persons who are of full age and capacity.

3. Recommendation 2 should apply with respect to all causes of action,

including tort, contract, restitution, and breach of trust

4. The responsibility for reviewing legislation, with an eye to identifying

consequential amendments not specifically recommended in this re-

port, should be left to each ministry responsible for the particular

legislation.

CHAPTER 2: TORT

5. All statutory immunity clauses protecting Crown servants should be

repealed and replaced by an appropriate scheme of indemnity.

6. The abolition of all statutory immunity clauses should come into force

two years following the proclamation of the proposed Crown Liability

Act.

7. Every member of a board, commission or tribunal should enjoy the

same immunity accorded to superior court judges when performing

duties of a judicial nature.

8. Section 2(2)(d) of the Proceedings Against the Crown Act, which ex-

empts the Crown from liability in respect of anything done in the due
enforcement of the criminal law, should be repealed.

9. Section 5(5) of the ProceedingsAgainst the Crown Act, which immunizes
the Crown from liability with respect to property that vests by opera-

tion of law, should be abolished.
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10. Section 5(6) of the Proceedings Against the Crown Act should be re-

pealed, and the proposed Crown Liability Act should expressly provide

that the Crown is vicariously liable for the tort of any person committed

in the course of the exercise or purported exercise of judicial respon-

sibilities or duties.

CHAPTER 3: CONTRACT

11. Our general recommendation 2 will ensure that the Crown and its

agents and servants will be subject to all contractual liability to which

they would be liable if the Crown were a person of full age and

capacity.

12. The doctrine that the Crown cannot fetter its discretion by contract

should be abrogated by the proposed Crown Liability Act. The Act

should provide that a contract made on behalf of the Crown is valid

and enforceable even if the contract fetters discretionary powers con-

ferred by statute or common law.

13. Recommendation 5, that statutory immunity clauses should be abol-

ished and replaced by an appropriate scheme of indemnity for Crown
employees, should apply as well with respect to contractual liability of

Crown servants and agents.

CHAPTER 4: REMEDIES

14. Since damages are available against the Crown, no change in the law

is needed or recommended.

15. The new Crown Liability Act should provide that the remedies of in-

junction and specific performance are available against the Crown.

16. The procedure for obtaining relief against the Crown by an action for

a declaration against the Attorney General, known as the Dyson pro-

cedure, should be abolished.

17. The immunity of the Crown from orders in the nature of mandamus,
prohibition, and certiorari under the Judicial Review Procedure Act
should be abolished.

18. Since there is no Crown immunity from habeas corpus, and no such

immunity is desirable, no change in the law is recommended.

•
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CHAPTER 5: PROCEDURAL AND RELATED MATTERS:
EVIDENCE, APPEALS, DISCOVERY, JURY TRIALS,
AND LIMITATION OF ACTIONS

19. (a) The common law rule of Crown privilege, as established in Carey

v. The Queen in Right of Ontario, is generally satisfactory and need

not be altered. However, for greater certainty, we recommend that

the rule should be expressly included as a part of the new Crown
Liability Act.

(b) The statutory provision should provide that, where Crown privi-

lege is claimed with respect to any evidence, documentary or

otherwise, the court may examine the evidence.

(c) The court should allow disclosure of the evidence, unless it is

satisfied that the injury to the public interest that would be caused

by disclosure would outweigh the injury to the administration of

justice that would be caused by withholding the evidence.

(d) The proposed Act should provide that the court has the power to

inspect privately the evidence for which Crown privilege is

claimed.

(e) In the appropriate circumstances, the court should be entitled to

order limited disclosure, subject to such terms and conditions as

it deems necessary.

20. Section 12 of the Proceedings Against the Crown Act, which relates to

the issues of disclosure and privilege, should be repealed.

21. The Crown should be liable to give discovery to the same extent and
in the same manner as if the Crown were a corporation.

22. Section 15 of the Proceedings Against the Crown Act, which prohibits

jury trials against the Crown, should be repealed.

23. The proposals in the Commission's 1969 Report on Limitation ofActions

should be implemented.

CHAPTER 6: ENFORCEMENT OF JUDGMENTS, COSTS, AND
INTEREST

24. The Crown's immunity from execution should be continued.

25. The Crown's immunity from garnishment as a means of enforcing judg-

ment debts owed by the Crown should be continued.
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26. The residual immunities from garnishment of debts owed by the Crown
to a third party judgment debtor should be eliminated, and all such

debts owed by the Crown should be subject to garnishment.

27. The Crown should be liable for civil contempt for breach of a court

order to the same extent as if the Crown were a corporation. The court

should also have the power, on finding the Crown to be in contempt,

to make an order against an officer or servant of the Crown. The court

should normally direct its contempt order to a minister, who should

bear responsibility for all the work of the ministry under her control.

However, in appropriate circumstances, the court should be able to

penetrate the bureaucracy and fasten its orders on an individual below

the ministerial level, as well as on the responsible minister.

28. A new Crown Liability Act should provide that the Crown shall receive

and pay costs in accordance with the same rules as apply between
private parties.

29. Since the Crown is under the same obligation to pay interest as a

private person, and there is no reason to place the Crown in a different

position, no change in the law is recommended.

CHAPTER 7: STATUTES

30. The Interpretation Act should be amended to provide that every Act
and regulation made under it binds the Crown unless the Act or reg-

ulation specifically provides otherwise.

CHAPTER 8: CROWN AGENCIES

31. A Crown agent should continue to be identified by either the control

test or by express declaration in the relevant statute.

32. The Crown Agency Act should be repealed.

33. Section 2(2)(b) of the Proceedings Against the Crown Act, which exempts
the Crown from liability in respect of a cause of action that is enforce-

able against a corporate Crown agent, should be repealed.





•





72-1

#

•

•

REPORT ON DAMAGES FOR ENVIRONMENTAL HARM
(1990)

The Report on Damages for Environmental Harm evolved out of the

Commission's 1989 Report on the Law of Standing.

In the report, the Commission recommends the creation of a new

statutory remedy for the protection of the environment—an award of civil

damages payable to compensate the public for harm done to the

environment, entirely independent of any damages that may be payable for

private injury suffered by individuals or corporations. Under the

Commission's proposals, the new civil damages remedy would be available

not only to the Crown, but also to individuals and groups who would have

the right to bring proceedings under the more liberal standing rule

proposed by the Commission in its Report on the Law of Standing. Even

an individual without a special personal, proprietary, or pecuniary interest

in the proceeding may seek this remedy for the benefit of the public in the

larger interest of protecting the environment.
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REPORT ON DAMAGES FOR ENVIRONMENTAL HARM (1990)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

THE NEW DAMAGES REMEDY (CHAPTER 2)

1. Legislation should be enacted to create a new civil remedy, an award

of damages payable to compensate the public for harm done to the

environment, entirely independent of any damages payable for injury

caused to individuals or corporations.

2. (a) The new civil damages remedy should be available to any person

who has standing. (See the Commission's 1989 Report on the Law
of Standing.)

(b) This remedy should be available to the Crown in right of Ontario.

3. The harm for which damages may be awarded should include a past

injury. In addition, a court should be able to award damages in lieu of

an injunction in connection with a future harm. Moreover, where a

suspended injunction or a partial injunction is ordered, the injury that,

by definition, will be permitted to continue, either in whole or in part,

should be the basis for an award of damages.

4. In determining whether to order an injunction or damages in connec-

tion with environmental harm, the court should be required to balance

all the relevant factors, including the public interest in the protection

of the environment, the impact on the defendant, and the social and
economic consequences of each remedy.

THE ASSESSMENT OF DAMAGES FOR HARM TO THE
ENVmONMENT (CHAPTER 3)

5. A rebuttable presumption should exist in favour of restoration cost,

replacement cost, and contingent valuation. Where the presumption is

rebutted, the court may utilize market valuation, the hedonic price

method or travel cost valuation to assess damages for harm caused to

the environment
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ADMINISTRATION OF THE DAMAGES AWARD (CHAPTER 4)

6. The court should be required to give the award of damages to a gov-

ernment body, which should have the statutory duty to use it in accord-

ance with recommendation 9.

7. Where an action is brought seeking damages for environmental harm,

notice of the proceedings should be given to both the Minister of the

Environment and the Minister of Natural Resources. Further notice

should be given to such other Minister as the court directs.

8. Where a court awards damages for environmental harm, it should

order, in addition, the estimated administrative costs associated with

restoration or replacement, as the case may be.

9. The government body, referred to in recommendation 6, should have

the following mandate:

(1) where the court assesses damages for environmental harm by the

restoration cost method or the replacement cost method, to effect

restoration or replacement, as the case may be, in any manner it

deems appropriate; and

(2) in all other cases, to apply the award to rehabilitate the environ-

ment in any manner it deems appropriate.

10. Legislation should be enacted that would ensure that, where damages
are paid to the government body, they shall be applied only for res-

toration, replacement, or rehabilitation (and for no other purpose), in

accordance with recommendation 9.

%
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REPORT ON THE BASIS OF LIABILITY FOR PROVINCIAL
OFFENCES (1990)

In this report, the Commission recommends fundamental reform of

the law relating to the categorization of provincial offences and other

related matters. The Commission recommends the abolition of absolute

liability offences under provincial law, taking the position that legal

responsibility for any provincial offence, however minor, should be based

on some notion of fault. The Commission also proposes the enactment of a

new statutory regime to deal comprehensively with the basis of liability for

provincial offences. Under this regime, strict liability, or negligence,

would constitute the minimum requirement of fault for all provincial

offences, unless the Legislature expressly uses language connoting mens

rea. The Commission also makes a number of recommendations

concerning the burden of proof in respect of provincial offences, as well as

a number of other related matters, including imprisonment for nonpayment

of a fine, and defences, justifications and excuses.

The recommendations proposed in the report apply to offences

appearing in provincial statutes and regulations, as well as to those imposed

under municipal by-laws.

•



73-2

REPORT ON THE BASIS OF LIABILITY FOR PROVINCIAL OFFENCES
(1990)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

1. The following recommendations apply to all "provincial offences", that

is, to offences which appear in provincial statutes and regulations and

in municipal by-laws.

2. (a) Absolute liability should be abolished for provincial offences. Li-

ability for every provincial offence should be based on some min-

imum requirement of fault.

(b) Every provincial offence should be interpreted as imposing strict

liability, unless the Legislature expressly uses language connoting

an aware state of mind (mens rea), such as "knowingly", "inten-

tionally", "recklessly", "wilfully blind" or other similar words.

(c) (i) Before imprisonment can be imposed for a provincial of-

fence, either an aware state of mind or a marked and sub-

stantial departure from the conduct of a reasonable person

in similar circumstances should be required to be alleged

and proved.

(ii) Where such a marked and substantial departure has been
alleged in a charge, it should continue to be possible to con-

vict the person charged of a lesser included offence, as it

now is under section 56 of the Provincial Offences Act

3. (a) The traditional burden of proof in mens tea offences should be
retained. The prosecution should continue to be required to es-

tablish both the physical element and mental element of the of-

fence beyond a reasonable doubt in order to secure a conviction.

(b) A mandatory presumption rather than a reverse onus should exist

in strict liability offences. In the absence of evidence to the con-

trary, negligence should be presumed. In a strict liability case, it

should be necessary that evidence of conduct capable of amount-
ing to reasonable care be adduced, either by the testimony of the

defendant, through the examination or cross-examination of a

Crown or defence witness, or in some other way. The defendant
should not be obliged to establish that she was not negligent on
a balance of probabilities. Where such evidence of reasonable care

has been adduced, thereby rebutting the presumption, in order to

secure a conviction the prosecution should be required to establish

the defendant's negligence beyond a reasonable doubt
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4. (a) The burden of proof for offences involving conduct for which

a licence or other similar regulatory sanction is required should

be the same way as for any other provincial offence (see

Recommendation 3).

(b) Section 48(3) of the Provincial Offences Act should be repealed.

5. Every rule or principle of the common law, and every provision of the

Criminal Code as amended from time to time that is not limited to a

specific offence, that renders any circumstance a justification or excuse

for an act or omission, or a defence to an offence, should be available

to a person charged with a provincial offence, except insofar as it is

altered by or is inconsistent with any other Act.

6. (a) Section 70 of the Provincial Offences Act should be amended to

ensure that only clearly wilful defaulters are imprisoned for failure

to pay a fine.

(b) Unless it is unreasonable to do so, the fine option program under
section 68 of the Provincial Offences Act, and the civil enforcement

procedure in section 69, ought to be resorted to before a warrant

of committal is issued.
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$ APPOINTING JUDGES: PHILOSOPHY, POLITICS AND
PRACTICE

This volume consists of a collection of papers on the judicial role and

judicial appointments. The appointment process is reviewed from political,

historical, constitutional and social perspectives.

This volume represents an innovation in publications of the Ontario

Law Reform Commission. It does not contain a set of recommendations.

Instead, it consists of research and reflection on various aspects of judicial

selection, embracing the varied points of view of a number of noted

scholars responding to questions posed by the Commission. The broad

issues explored in this volume—from philosophical questions about the role

of courts in our society, to questions about representation and

9 accountability, and to the specific procedures which might institutionalize

and guarantee the values to be achieved in judicial selection—do not easily

make for precise recommendations. Rather, with this volume, the

Commission is, in accordance with its mandate, hoping to stimulate

discussion on a legal issue of fundamental concern to the public.

The Commission makes no conclusive proposals for a particular

process of judicial selection, but endorses wholeheartedly an independent,

representative judiciary, however selected, which is fully responsive to the

dynamism of the law and the needs of the public it serves.
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REPORT ON ADMINISTRATION OF ESTATES OF
DECEASED PERSONS (1991)

In this report, the Commission makes numerous recommendations to

rationalize and modernize the law governing the administration of the

estates of deceased persons.

In chapter 2, the Commission examines the office of personal

representative, including the personal representative's appointment, powers

and duties, responsibility and liability to others, compensation and

reimbursement, and suspension and termination.

In chapter 3, the Commission considers how beneficiaries are

identified—in particular, the rules governing proof of survivorship, proof

of death in the case of missing beneficiaries, and unascertained

beneficiaries.

In chapter 4, the Commission examines a number of issues dealing

with creditors and other claimants of the estate, including: the

administration of insolvent estates, the order of application of assets of

solvent estates in satisfaction of debts and liabilities; advertising for

creditors; the processing of claims against the estate; contingent liabilities;

evidence in actions involving estates; bonding of personal representatives;

and exemptions under the Execution Act.

Chapter 5 deals with the vesting in estate trustees of both personal

and real property and their power of sale in relation to that property.

Finally, chapter 6 addresses several discrete issues relating to the role of

the Ontario Court (General Division) in estates administration.
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REPORT ON ADMINISTRATION OF ESTATES OF DECEASED PERSONS
(1991)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 1: INTRODUCTION

1. The legislation bearing directly upon the administration of estates of

deceased persons— the Estates Act, the relevant provisions of the

TrusteeAct, and the EstatesAdministrationAct—should be consolidated

in a single statute.

CHAPTER 2: THE OFFICE OF PERSONAL REPRESENTATIVE:
THE ESTATE TRUSTEE

The Nature of the Office

2. The office of the personal representative should be generally assimi-

lated to that of a trustee, in accordance with the recommendations

that follow.

3. The special rights, duties, and powers of personal representatives as

the alter ego of the deceased in relation to the administration of the

estate should be expressly provided for by legislation.

4. The differences in the law between the offices of administrator and

executor should be abolished, except for the difference relating to the

manner in which persons are appointed to the offices.

5. A personal representative should be called an "estate trustee", and
this term should be defined to mean:

(a) the person named in the last will and testament of the deceased

to represent her on her death, and

(b) the person appointed by a court of competent jurisdiction to

represent the deceased on her death.

6. The estate trustee should hold the deceased's estate upon the following

trusts:

(a) to exercise the powers conferred on her by law and by the will;

(b) to carry out the obligations imposed on her by law and by the will;
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(c) to get in the estate of the deceased;

(d) to pay the debts of the deceased in accordance with the obligations

imposed on her by law and by the will; and

(e) to distribute the estate of the deceased in accordance with the law

and the will.

7. Letters probate and letters of administration should be replaced by a

single document issued by the court, to be called an "estate trustee

certificate".

Accession to the Office

8. (1) The person named in the will of the deceased should be granted

an estate trustee certificate and be appointed estate trustee. The
beneficiaries should not be entitled to challenge the accession

on any grounds, other than the ground of incapacity or legal

disqualification.

(2) The estate trustee named in the will should continue to derive

power from the will, and should be entitled to begin acting immedi-

ately upon the death of the deceased.

9. In cases where there is a will, but it is necessary for the court to appoint

an estate trustee, the following order of preference should prevail:

1. residuary legatees or devisees in trust;

2. residuary legatees or devisees for life;

3. ultimate residuary legatees or devisees, or, where the residue is not

wholly disposed of, the persons entitled upon an intestacy;

4. estate trustees of persons indicated in 3;

5. legatees or devisees, or creditors;

6. contingent residuary legatees or devisees, or contingent legatees or

devisees or persons having no interest in the estate, who would have

been entitled to a grant had the deceased died wholly intestate;

7. the Crown.

10. Where, in the case of intestacy, it is necessary for the court to appoint

an estate trustee, the following order of preference should prevail:

1. spouse;

2. children;

3. parents;

4. grandchildren;
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5. brothers and sisters;

6. great-grandchildren;

7. uncles, aunts, nephews, nieces, grandparents;

8. other collateral relatives of more remote degrees.

11. (1) For the purposes of recommendations 9 and 10, the term "spouse"

should be given the expanded definition that is used in Part III of

the Family Law Act, 1986.

(2) For the purposes of recommendations 9 and 10, the terms "child"

and "parent" should be given the same definitions used in the

Family Law Act, 1986.

(3) If the definition of "spouse", "child" or "parent" is later amended,
the definition of that term for the purposes of estates administra-

tion should be changed to reflect that amendment.

12. The court should be given a discretion to decline to appoint a person

as estate trustee who would otherwise be entitled under recommenda-
tions 9 and 10 where it would not be advantageous to the administration

of the estate, taking into account all relevant circumstances, to appoint

that person. In such circumstances, the court should be empowered to

appoint another person as estate trustee.

13. Legislation should not list the circumstances that should disentitle a

person from acting as an estate trustee.

14. Where an applicant for an estate trustee certificate is named in the

will, the court should be given a discretion to decline to appoint that

person where it would not be advantageous to the administration of

the estate, taking into account all relevant circumstances, to appoint

that person. In such circumstances, the court should be empowered to

appoint another person as estate trustee.

15. A non-resident of Ontario should be entitled to apply for an estate

trustee certificate, subject to compliance with the bonding provisions

to be specified by legislation.

16. An estate trustee named in the will or a person entitled to apply to the

court to be appointed estate trustee should be be entitled to renounce
her right to be appointed estate trustee by an instrument in writing

filed with the court.

17. An estate trustee named in the will or a person entitled to apply to

the court to be appointed estate trustee should be entitled to accept

appointment as estate trustee, while at the same time she should be
entitled to renounce her rights with respect to the administration of
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any estates to which she might have been entitled because the deceased

was an estate trustee.

18. A person named in a will or a person entitled to apply to the court to

be appointed estate trustee should be entitled to renounce her right

to be appointed estate trustee, notwithstanding the fact that she has

intermeddled in the administration of the estate. The person, however,

should remain liable for any loss caused by her intermeddling.

19. A minor who is named estate trustee in the will or who is a person

entitled to apply to the court to be appointed estate trustee should

be entitled to renounce the right to be appointed estate trustee

by instrument in writing executed by a guardian of the property of

the minor appointed under the Children's Law Reform Act or by the

Official Guardian.

20. Retraction of a renunciation should be permitted at any time, subject

to the approval of the court.

21. The recommendations in the Ontario Law Reform Commission's
Report on the Law of Trusts governing non-judicial appointment of

trustees should apply to estate trustees.

Powers and Duties of toe Estate Trustee

Duty to Dispose of the Body of the Deceased

22. (1) Subject to paragraphs (2) and (3), the duty to dispose of the

deceased's body should fall upon the estate trustee.

(2) If no estate trustee has been named in the will or appointed by

the court, or if the estate trustee is unavailable or unwilling to act,

the family members should have the duty to dispose of the body of

the deceased in accordance with the following order of preference:

1. the surviving spouse with whom the deceased was living at the

time of death;

2. children of the deceased of the age of eighteen years or older;

3. the parents of the deceased person;

4. the brothers and sisters, of full or half blood, of the deceased
of the age of eighteen years or older.

(3) The terms "spouse", "child" and "parent" should be defined in

accordance with recommendation 11.

23. (1) Directions by the deceased should be binding on the person with

the duty of disposal, in accordance with paragraphs (2) and (3).
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(2) The directions of a deceased regarding disposal of her body should

be binding on the person under a duty to dispose of the body

only if set out in the will or any document dictated or signed by

the testator.

(3) There should be a duty on the estate trustee or any person under

a duty to dispose of the body of the deceased to make reasonable

efforts to ascertain whether the deceased left binding directions

concerning disposal of her body.

(4) If the deceased has left no binding directions concerning disposal,

or if her directions cannot be located within a reasonable time of

death, the estate trustee should be required to dispose of the body

of the deceased in accordance with the directions of the members
of the deceased's family, according to the following order of

preference:

1. the surviving spouse with whom the deceased was living at the

time of death;

2. where there is no surviving spouse, or the spouse does not

give a direction within a reasonable time, then a child of the

deceased of the age of eighteen years or older, or if there is

more than one, the majority of the children of the deceased of

the age of eighteen years or older;

3. if a majority cannot agree within a reasonable time, a parent

or parents of the deceased person;

4. if there is no surviving parent, or there is no direction from the

parent or parents within a reasonable time, a brother or sister,

of full or half blood, of the deceased of the age of eighteen

years or older, or if there is more than one, a majority of them.

(5) The terms "spouse", "child" and "parent" should be defined in

accordance with recommendation 11.

(6) The estate trustee should make reasonable efforts to locate the

family members to ascertain their directions.

(7) Where the deceased has left no will, or the will cannot be located

within a reasonable time after the death of the deceased, or if the

will has made no provision for the disposal of the body of the

deceased, and the estate trustee, after reasonable inquiry, cannot

locate the family members or has received no binding directions

from them within a reasonable time, the estate trustee should
have the right to decide the details of disposal of the body of the

deceased.

(8) A direction made pursuant to the above recommendations,
whether by will or other document, or by a person given the right
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to give such a direction, should be binding on a person with the

duty to dispose of the body unless it is not financially reasonable

in the circumstances.

24. "Disposal of the body" should be defined to mean any lawful disposal

of a body that may be made under Ontario law.

Duty to Maintain Records and Provide Information

25. Estate trustees should be under a statutory duty to keep accounts.

26. Estate assets should be listed in a complete inventory, which should

be kept current.

27. Where a person who comes within the definition of "dependant" in

Part V of the Succession Law Reform Act applies to the court for access

to the accounts, including the inventory, the inventory should include

the transactions listed in section 72 of the Succession Law Reform Act

(see recommendation 31(1)). An estate trustee who is ordered to

provide an inventory should be required to list only those transactions

that can be ascertained with reasonable effort.

28. Beneficiaries should have a right of inspection, exercisable on reason-

able notice, of the accounts, including the inventory, and all books

and records. Beneficiaries should also have a right, exercisable on
reasonable notice, to obtain a copy of the accounts, books and records

at their own expense.

29. (1) Legislation should provide a summary procedure for a beneficiary

to apply to the court if the estate trustee fails to afford access in

accordance with recommendation 28.

(2) Where a beneficiary uses the summary procedure to obtain an

order for disclosure, and the court orders that costs are to be
awarded to the beneficiary, the court should be empowered to

order that the costs be paid by the estate trustee personally.

30. An estate trustee should be liable in damages to the beneficiary for

any loss caused by a failure to comply with the statutory provisions

respecting the maintenance of, and access to, accounts, books and
records.

31. (1) A person coming within the definition of "dependant" in Part V
of the Succession Law Reform Act or a creditor whose claim has

not been paid in full or in a timely fashion should be entitled to

apply to the court for an order giving her such access to accounts,

books and records as she can demonstrate should reasonably be
made available. The court should be empowered to limit disclo-

sure to such matters as it thinks fit.

»
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(2) Where an estate trustee fails to afford access to a creditor in

compliance with a court order, forcing a further application by

that creditor, if the court orders that costs are to be awarded to

the creditor, costs are to be payable by the estate trustee person-

ally. An estate trustee should be liable in damages to the creditor

for a loss caused by a failure to comply with the court order for

access. These recommendations should apply to persons coming

within the definition of "dependant" in Part V of the Succession

Law Reform Act.

32. A testator should not be entitled to relieve an estate trustee of the

duties respecting the maintenance of, and access to, accounts, books,

and records, imposed upon her by legislation and the general law.

However, a testator should be entitled to impose obligations by will

that exceed those imposed by legislation and the general law, and the

estate trustee should be required to comply with these duties unless

the court modifies or relieves her of them.

33. Legislation should establish a summary procedure for beneficiaries,

creditors whose claims have not been paid in full or in a timely fashion,

and persons coming within the definition of "dependant" in Part V
of the Succession Law Reform Act. This procedure should allow

them to apply to court for an order compelling the estate trustee

to provide information of which she has knowledge relating to the

administration of the estate where such information is not revealed

in the accounts, books and records. Where an estate trustee fails to

provide information in compliance with a court order, and in a further

application the court orders that costs are to be awarded to the appli-

cant, costs should be payable by the estate trustee personally. An estate

trustee should be liable in damages for a loss caused to a beneficiary,

creditor, or person coming within the definition of "dependant" in

Part V of the Succession Law Reform Act by a failure to comply with

the court order.

34. A statutory provision, similar to Rule 50 of the rules governing proceed-

ings under the Estates Act, should be enacted to provide that where,

on the application of the estate trustee, a court is satisfied that a person

has knowledge or possession of any will or other document or asset

relating to or belonging to an estate, the court may order that person

to attend to be examined and to provide information concerning the

will, document, or asset, including the transactions set out in section

72 of the Succession Law Reform Act. The court should be empowered
to order compensation for the work involved in providing the

information.

Duty to Get in the Estate

35. Estate trustees should have the powers set out in section 48(2) of the

Trustee Act. The exercise of these powers should be made subject to

the normal standard of care (see recommendation 55).
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36. Legislation should state that it is the duty of the estate trustee to bring

actions on behalf of the estate that may be brought under the common
law or pursuant to section 38 of the present Trustee Act.

37. Section 39 of the present Trustee Act, dealing with the action of account

at common law, should be repealed.

38. The appointment of a person as estate trustee should not extinguish

or suspend a debt owed by that person to the deceased, in the absence

of specific provision in the will forgiving the debt. An estate should be

entitled to pursue its rights against an estate trustee who is a debtor.

39. (1) An estate trustee who it is claimed owed debts to the deceased

and who disputes the existence or amount of such debts should

not for that reason alone be required to retire as estate trustee.

Subject to paragraph (2), she should have her rights determined

in the same manner and by the same procedure that is available

to any other debtor of the deceased.

(2) An estate trustee should not exercise any rights or duties with

respect to the determination of the existence or amount of a debt

owed by her to the deceased. The estate trustee's rights or duties

on behalf of the estate should be asserted by any other estate

trustee who is not personally involved in the subject matter of the

litigation. If there is no other estate trustee, an estate trustee

under a limited grant should be appointed by the court for this

specific purpose. Except in relation to the debt allegedly owed to

the estate by her, the estate trustee's duties and powers should

not be affected. However, the court should be empowered to

remove the estate trustee upon application by a fellow estate

trustee or an interested party.

Duty to Pay Debts

40. Estate trustees should be given the power set out in section 48(1) of

the present Trustee Act. The exercise of these powers should be made
subject to the normal standard of care (see recommendation 55).

41. Estate trustees should have no discretion to pay a debt or allow a claim

that is barred by the Limitations Act or any other limitations provision,

in the absence of a specific direction in the will authorizing her to pay
the debt or allow the claim.

42. Where the testator authorizes payment of a debt barred by the Limita-

tions Act or any other limitations provision, that debt should not be
paid until all the other debts of the deceased have been paid in full,

but should be paid in full in priority to payments or gifts to the

beneficiaries of the deceased.
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43. An estate trustee should have the same right to recover a debt from

the estate as any other creditor. While estate trustees should continue

to have the right of retainer with respect to non-contentious debts, they

should have no priority over other creditors of the estate. However, in

the absence of an authorization in the will, estate trustees should not

be entitled to retain for a statute-barred debt.

44. (1) Where an estate trustee claims to be owed debts by the deceased,

and there is a dispute as to the existence or amount of such debt,

the estate trustee should not for that reason alone be required

to retire. Subject to paragraph (2), she should have her rights

determined in the same manner and by the same procedure that

is available to any other creditor of the deceased.

(2) An estate trustee should not exercise any rights or duties with

respect to the determination of the existence or amount of a

debt owed to her by the deceased. The estate trustee's rights or

duties on behalf of the estate should be asserted by any other

estate trustee who is not personally involved in the subject matter

of the litigation. If there is no other estate trustee, an estate

trustee should be appointed by the court for this specific pur-

pose. Except in relation to the debt allegedly owed to her by

the estate, the estate trustee's duties and powers should not be

affected. However, the court should be empowered to remove the

estate trustee upon application by a fellow estate trustee or an

interested party.

Administrative and Other Powers

45. Estate trustees should be given the following powers that were pro-

posed for ordinary trustees in the Report on the Law of Trusts:

1. investment;

2. leasing;

3. management, maintenance and repair;

4. insurance;

5. carrying on a business;

6. surrender of property;

7. acquisition of a dwelling home; and

8. borrowing money.

46. (1) Subject to the power of the testator to provide otherwise, estate

trustees should have a general statutory power to mortgage both
the real and personal property of the estate. This power should
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be exercisable without notice to any person, including the Official

Guardian and the Public Trustee, and it should be exercisable

without any order of the court.

(2) A mortgagee from an estate trustee in good faith and for value

should be entitled to hold her interest freed and discharged from

any debts or liabilities of the deceased owner, except those that

are specifically charged thereon otherwise than by her will, and

freed and discharged from all claims of persons beneficially

entitled thereto, and to hold her interest subject to the terms

of the will only where the restrictions on the power of mort-

gaging are noted on the estate trustee certificate or where she

has actual notice at the time of the mortgage that the estate

trustee does not possess the power she purports to exercise, or

that she is exercising the power in a manner that is contrary to

that provided in the will.

(3) A mortgagee should not be bound to see to the application of the

money advanced to the estate trustee.

(4) Mortgagees from an estate trustee who rely upon the production

of an estate trustee certificate or a deed of discharge that contains

a vesting declaration, express or implied, whether or not they

otherwise have notice of the will, should be entitled to assume
without inquiry that the former estate trustees and the substitute

or additional trustees possessed or possess and properly exercised

or are properly exercising every power that they purported or

purport to exercise over the property.

(5) A mortgagee who, at the time of the mortgage from the estate

trustee, has actual notice that the estate trustee does not possess

the power she purports to exercise, or that she is exercising a

power in a manner that is contrary to that provided in the will,

should hold her interest subject to the terms of the will, unless

she has obtained her interest from a prior mortgagee without

actual notice that the estate trustee does not possess the power
she purports to exercise, or that she is exercising a power in a

manner that is contrary to that provided in the will.

(6) An estate trustee should be entitled to exercise her power to raise

money by way of mortgage or other security for the purpose of

benefiting an asset by mortgaging or giving as security an asset

other than the asset to be benefited, but only with the written

consent of the person entitled to the asset mortgaged or given

as security. Where the mortgagee or secured lender realizes

against the asset given as security for the loan, the person

entitled to that asset should be entitled to recover against the

asset benefited to the extent of her loss. Where the asset mort-

gaged or given as security is distributed to the person entitled

to that asset, and that person makes payments to avoid realization
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by the mortgagee or secured lender, that person should be entitled

to recover against the asset benefited to the extent of the payments

made.

47. Estate trustees should be given the power to do all ancillary acts or

things and execute all instruments necessary or desirable to enable

them to carry out effectively the intent and purpose of the powers
vested in them.

48. Where, in the administration of estate property, any sale, lease, mort-

gage, surrender, release, or other disposition, or any purchase, invest-

ment, acquisition, expenditure, or other transaction is in the opinion

of the court expedient, but it cannot be effected because of the absence

of a power for that purpose vested in the estate trustees by the will or

by law, the court should be empowered to confer upon the estate

trustees, either generally or in any particular instance, the necessary

power on such terms and subject to such conditions as the court thinks

fit. The court should be empowered to rescind, vary, or replace any

such order, but such a rescission, variation, or replacement should not

affect any act or thing done in reliance upon the order before the

person doing the act or thing became aware of the application to the

court to rescind, vary, or replace the order.

49. The power of an estate trustee to delegate the exercise of her powers
and the discharge of her duties should be identical to the power
recommended for a trustee in the Report on the Law of Trusts.

50. (1) Where two or more estate trustees are appointed, they should

have joint authority with respect to the estate of the deceased,

and their duties and powers should be exercised only with the

agreement of all.

(2) Where the estate trustee certificate has been granted to one or

some of two or more estate trustees, whether or not power is

reserved to the other or others to prove the will, any transaction

may be effected and any power or authority exercised by the estate

trustees named in the estate trustee certificate for the time being,

and that act should be as effectual as if all persons entitled to be

appointed estate trustees had concurred therein.

(3) Where it appears that the estate trustees are unable to achieve

unanimity on a matter, one or more of them should be entitled to

apply to the court for an order resolving the matter in any way
that it considers proper.

5 1

.

Where a will authorizes a majority of estate trustees to act, the majority

should also be empowered to do all acts and things and execute all

instruments necessary to carry out the act.
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The Professional Estate Trustee

52. Estate trustees who in fact possess, or who because of their profession,

business, or calling ought to possess, a particular level of knowledge

or skill which in all the circumstances is relevant to the administration

of the trust, should employ that particular level of knowledge or skill

in the administration of the trust. (See recommendation 55.)

Liability

53. The requirement of pleading plene administravit or plene administravit

praeter in actions brought against estate trustees, and the imposition of

personal liability for a failure to make either plea, should be abolished.

However, the estate trustee should be personally liable for costs unless

she advises a plaintiff in writing that there are no assets or insufficient

assets in the estate to satisfy the amount of the debt upon which the

action is brought.

54. Estate trustees should be allowed to contract on the basis that they

incur no personal liability and that the person contracting with the

estate trustee should be entitled to have recourse only to the assets of

the estate.

55. The nature and extent of the liability of an estate trustee for her

administration of the estate should be the same as for an ordinary

trustee. Where liability is premised upon a lack of care, the standard

of care recommended in the Report on the Law of Trusts should apply

to estate trustees. Accordingly, in the discharge of their duties and the

exercise of their powers, whether the power or duty is created by law

or by the will, estate trustees should exercise that degree of care,

diligence and skill that a person of ordinary prudence would exercise

in dealing with the property of another person. (But see recommenda-
tion 52.) The distinctions between devastavit and breach of trust should

be abolished; the liability of the estate trustee should be determined
by the latter concept.

56. The concept of executor de son tort should be abolished and a person

who intermeddles with the estate of a deceased person should

be liable under the general law for any loss caused to the estate by

the intermeddling.

57. The recommendations in the Report on the Law of Trusts providing for

relief for breach of trust should apply to estate trustees.

58. In the case of an insolvent estate, where an estate trustee pays more
to a creditor or claimant than the amount to which she is entitled,

the court should be empowered to relieve the estate trustee either

wholly or partly from personal liability if it is satisfied that she has
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acted honestly and reasonably and ought fairly to be excused for

the payment.

59. Where an estate trustee holds as an asset a long-term lease, mortgage

or other instrument that imposes.upon the estate a liability beyond

one year from the death of the deceased, and she assigns this asset to

a person approved by the person to whom the estate otherwise would

have been liable for the full term of the instrument, the liability of the

estate trustee for further payment under the instrument should cease

from the moment of the assignment. The approval of the person to

whom the estate otherwise would have been liable for the full term of

the instrument should not be arbitrarily withheld.

60. The recommendations made in the Report on the Law of Trusts in

relation to clauses that purport to exonerate trustees from liability

should apply to estate trustees.

Compensation and Reimbursement

61. The recommendations made in the Report on the Law of Trusts in

relation to the entitlement to compensation of trustees, and the quanti-

fication of that compensation, should apply to estate trustees.

62. As a guide to a court in determining the "fair and reasonable com-
pensation" to which an estate trustee is entitled under legislation,

regulations should prescribe the "usual" percentages. A broadly-based

committee, representing all members of the community affected by

this matter, should be established to advise the Attorney General what

percentages should be prescribed. Regulations should be adopted after

this committee reports to the Attorney General.

63. Where the compensation of an estate trustee named in the will is fixed

by the will, the estate trustee should be entitled to apply to the court

for an order permitting her to waive her right to the compensation

fixed by the will and to seek compensation under the court's statutory

jurisdiction. The court should be empowered to allow the estate trustee

to waive the compensation fixed by the will only where it appears

to the court that the compensation would be unreasonable in the

circumstances.

64. (1) Section 12(1) of the Succession Law Reform Act should be
amended to read as follows:

12. — (1) Where a will is attested by a person to whom or to whose then

spouse a beneficial devise, bequest or other disposition or appointment of

or affecting property, except charges and directions for the payment of

debts or a provision fixing the compensation of an estate trustee to the

extent that such compensation does not exceed the amount that would
have been awarded by the court under its statutory jurisdiction, is thereby
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given or made, the devise, bequest or other disposition or appointment

is void so far only as it concerns,

(a) the person so attesting,

(b) Jhe spouse, or

(c) a person claiming under either of them,

but the person so attesting is a competent witness to prove the execution

of the will or its validity or invalidity.

(2) Section 12(2) of the Succession Law Reform Act should be

amended along the same lines.

65. In order for an agreement between estate trustees and beneficiaries

concerning compensation to be binding, it should be written and should

be signed by the estate trustee and the beneficiaries to be bound.

66. An agreement between the estate trustee and the beneficiaries of an

estate regarding compensation should not oust the jurisdiction of the

court to allow compensation under its statutory jurisdiction, and the

court should be empowered to consider the agreement in exercising

that jurisdiction.

67. Any agreement between the deceased and an estate trustee respecting

compensation should not bind the estate unless it is incorporated in

the will.

68. Where there is a provision in the will fixing the compensation of the

estate trustee named therein and there is a deficiency of assets, the

estate trustee's compensation should be deemed to be an administra-

tive expense and have priority over legacies and other unsecured debts,

to the extent that it does not exceed what would be allowed as fair and
reasonable compensation under the court's statutory jurisdiction. Any
excess over that amount should be treated as a legacy, and subject to

the order of application of assets to meet liabilities. Subject to section

68 of the Succession Law Reform Act, the excess should be paid in

priority to other legacies.

69. The Public Trustee should be compensated for acting as an estate

trustee on the same basis as private estate trustees, and the five per

cent maximum commission for services, set out in section 13 of the

Crown Administration of Estates Act, should be abolished.

70. Estate trustees should be entitled to reimburse themselves or pay or

discharge out of estate property all expenses incurred in or about the

administration of the estate.

71. If one or more of several estate trustees enter into a contract or exercise

an authority or power without the concurrence of the other estate

trustees, such one or more estate trustees should not be entitled to
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reimbursement from estate assets for sums expended unless the act is

subsequently ratified by all the estate trustees.

Suspension and Termination of the Office

72. The concept of the suspension of the office of estate trustee should be

abolished and, in the case of incapacity, the estate trustee should be

subject to the same rules as an ordinary trustee.

73. The recommendations for the retirement of trustees in the Report on

the Law of Trusts should apply to estate trustees, provided that such

retirement should not be effective until after registration of a notice

of retirement in a form prescribed by regulation and surrender of the

estate trustee certificate in the office of the Ontario Court (General

Division) from which the estate trustee certificate issued to the retiring

estate trustee. Surrender of the estate trustee certificate should be

solely for the purpose of revoking the designation of the estate trustee.

74. The recommendations in the Report on the Law of Trusts governing the

non-judicial and judicial removal of trustees should apply to estate

trustees.

CHAPTER 3: THE BENEFICIARY

75. Section 55 of the Succession Law Reform Act should be amended to

read as follows:

55. — (1 ) Unless otherwise provided by will, where two or more persons

die in circumstances rendering it uncertain which of them survived the

other or others, or within seven days of each other, the property of each

person, or any property of which such person is competent to dispose,

shall be disposed of as if that person had survived the other or others.

(2) Unless a contrary intention appears, where two or more persons

hold legal or equitable title to property as joint tenants, or with respect

to a joint account, with each other, and all of them die in circumstances

rendering it uncertain which of them survived the other or others, or

within seven days of each other, each person shall be deemed, for the

purposes of subsection (1), to have held as tenant in common with the

other or with each of the others in that property.

(3) Where a will contains a provision for a substitute estate trustee

operative if an estate trustee designated in the will,

(a) dies before the testator;

(b) dies at the same time as the testator; or

(c) dies in circumstances rendering it uncertain which of them
survived the other,
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and the designated estate trustee dies in circumstances rendering it

uncertain which of them survived the other or others, or within seven

days of each other, then, for the purpose of probate, the case for which

the will provides shall be deemed to have occurred.

(4) The'proceeds of a policy of insurance shall be paid in accordance

with sections 192 and 272 of the Insurance Act and thereafter this Part

applies to their disposition.

76. (1) The Uniform Presumption of Death Act, proposed by the Uniform
Law Conference of Canada, should be enacted, subject to the

changes set out in paragraphs (2)-(5).

(2) The court should be empowered to state the date upon which the

absent person is presumed to have died or to state the date after

which the person is presumed not to be living.

(3) Either the Public Trustee or, where the court considers it more
appropriate, a person appointed by the court, should be a party

to all applications to have a person declared to be presumed dead.

(4) Where a person who is presumed to be dead returns after her

property has been distributed, she should be entitled to apply to

the court for the return of her property or payment of its value.

The court should be required to order the return of the property,

in whole or in part, or payment of its value, to the returning

absentee only if that person demonstrates that it would be more
equitable to return all or part of the property to her or make a

payment to her.

(5) In making an order in the exercise of this power, the court should

be empowered to impose such terms and conditions as is appro-

priate in the circumstances.

77. The provisions of the Conveyancing and Law ofProperty Act, the Insur-

ance Act, the Marriage Act, and any other Ontario statute dealing with

the presumption of death should be examined to ensure that the

implementation of recommendation 76 will not cause any problems.

78. (1) The law and practice governing claims by all types of unascer-

tained beneficiaries and next-of-kin should be governed by rules

similar to those set out in section 23 of the Estates Administration

Act, subject to the recommendations that follow.

(2) Where an estate trustee has made reasonable inquiries for benefi-

ciaries and next-of-kin, and the entitlement of a person was not

known to the estate trustee at the time of distribution, she should

not be liable to that person for failing to distribute property to her.

(3) In the case of persons who are entitled by virtue of a relationship

traced through a birth outside marriage, estate trustees should be
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required to search the records of the Registrar General relating

to parentage, and should not be liable for failing to distribute

property to a person who is entitled by virtue of a relationship

traced through a birth outside marriage if reasonable inquiries

have been made and the search has failed to disclose the existence

of that person.

(4) Section 23(3) of the Estates Administration Act should be repealed

and replaced by a provision stating that, where a person whose

existence was not ascertained prior to the distribution of the estate

seeks to claim her share of the estate after it has been distributed,

she should be entitled to apply to the court for the return of her

share or the payment of its value. The court should be required

to order the return of the share, in whole or in part, or payment

of its value, to the returning absentee only if that person demon-
strates that it would be more equitable to return all or part of the

share to her or make a payment to her. In making an order in the

exercise of this power, the court should be empowered to impose

such terms and conditions as is appropriate in the circumstances.

(5) When all inquiries and advertisements have been made in accor-

dance with the direction of the court, or approved subsequently

by the court, the estate trustee should be free from personal

liability for failing to distribute the estate to those persons whose
existence was not revealed.

79. Section 24 of the Estates Administration Act should be amended to

apply to both testate and intestate succession. It should provide that,

where a person receives an inter vivos gift, which has been expressed

by the donor or acknowledged by the donee to be an advance on the

future inheritance of the latter, the value of the gift should be taken

into account in determining her share in the estate of the donor. This

rule should apply without reference to the relationship between the

deceased donor and the donee.

80. For the purpose of Part V of the Succession Law Reform Act, the

definition of "dependant" should be expanded to include a person who
has rendered domestic or housekeeping services for a deceased person

in the deceased's lifetime, and who has established an express or

implied promise by the deceased, whether or not enforceable under

the law of contract, to reward her for the services by making some
testamentary provision.

81. Where the promise to give property by will is not fulfilled and the

promisee is successful in damages in a contract action, the damages
recovered should not be subject to an order made under Part V of the

Succession Law Reform Act, except to the extent that the value of the

property exceeds the consideration therefor.

82. (1) Any provision in a will designed to preclude or discourage an
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application to the court with respect to the validity of a will should

be void, whether or not it is attached to a gift of realty or personalty

and whether or not it is coupled with a gift over.

(2) If the provision described in paragraph (1) is a condition prece-

dent, the provision should be void, but the gift should not fail for

that reason.

(3) There should be no change in the law respecting conditions

subsequent.

83. (1) Where the court would otherwise apply the rule of public policy

precluding a person who has unlawfully caused the death of

another from benefiting by her act, the court should be empowered
to order that the effect of the rule be modified, in whole or in

part, where it is just to do so.

(2) Paragraph (1) should not apply where the person has been con-

victed of murder under the Criminal Code.

84. (1) Where, in the case of a joint bank account, one joint tenant has

killed another, and the court has applied the public policy rule,

described in recommendation 83(1), the joint tenant who has

unlawfully caused the death should hold the whole bank account

as constructive trustee, with her beneficial interest held in trust

for herself and the beneficial interest of the victim held in trust

for the persons entitled to share in the estate of the victim.

(2) There should be a prima facie presumption that the beneficial

interests are equal.

(3) Where a remainderman has unlawfully caused the death of a life

tenant, and the court has applied the public policy rule, the person

who has caused the death should hold on constructive trust for

the estate of the life tenant an interest in the property for a period

of time equivalent to the victim's projected life span, calculated

according to generally accepted actuarial principles.

85. Where a court determines that a person has benefited from the death

of a deceased in circumstances that would have disentitled any other

person who contributed to the death of the deceased from receiving

or retaining a proprietary interest arising as a result of the death, the

court, notwithstanding the absence of wrongdoing on the part of the

person benefited, should be empowered to impose a constructive trust

on the benefit so received in favour of the estate of the deceased

or such persons whom it considers proper, including the person so

benefited.

86. The "moral obligation" exception to the doctrine of lapse should be

abolished.
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CHAPTER 4: CREDITORS AND OTHER CLAIMANTS

Insolvent Estates

87. The present parallel systems providing for the administration of insol-

vent decedents' estates, under the federal Bankruptcy Act, the provin-

cial Trustee Act, and the rules of court (proceedings for administration

of an estate), should be retained.

88. Representations should be made to the Government of Canada to

review the Bankruptcy Act from the perspective of estate administra-

tion, to ensure its utility in estate administration procedures.

89. Representations should be made to the Government of Canada to

amend the Bankruptcy Act to provide explicit discretion to the bank-

ruptcy judge to dismiss a petition for a receiving order, or annul a

bankruptcy, if, in her opinion, alternative legislation for the administra-

tion of the estate would provide a more efficient or less expensive

procedure.

90. Subject to recommendation 92, the present provisions contained in the

TrusteeAct respecting the administration of insolvent decedent estates

should be retained.

91. (1) Expenses for the disposal of the body of the deceased should

constitute a charge on the unencumbered portion of the assets of

the estate of the deceased, ranking in priority to the charges

described in paragraph (2), to the extent that such disposal

expenses were reasonable in the circumstances. Disposal expenses

should include, among other things, funeral expenses, transporta-

tion expenses, casket, cemetery charges and a marker.

(2) Testamentary expenses and costs of administration should consti-

tute a charge on the unencumbered portion of the assets of the

estate of the deceased, to the extent that such expenses are reason-

able in the circumstances. Such expenses should include fees

associated with the obtaining of an estate trustee certificate, costs

incurred in obtaining legal advice as to the administration of the

estate, the costs of the estate trustees and other parties in an
action for the administration of the estate, expenses incurred for

the protection of the property of the estate, payments in discharge

of debts falling due after the death of the deceased, and the

compensation to which the estate trustee is entitled by virtue of

her administration of the estate of the deceased.

92. The institution of inspectors under the TrusteeAct should be abolished

and, accordingly, sections 57(3) and 59 of the Trustee Act should be
repealed.
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93. (1) Proceedings for administration of an estate should be retained.

(2) The judge having carriage of the proceeding should have carriage

of the whole proceeding, from the application for administration,

through all intermediate procedures, to the final distribution of

the estate.

(3) The elements of proceedings for administration of an estate by

the court should be set out expressly in legislation.

Solvent Estates

94. Subject to recommendations 96 and 97, the order of application of

assets to meet the liabilities of an estate should be as follows:

(a) property specifically charged with the payment of debts or left on
trust for the payment of debts;

(b) property passing by way of intestacy;

(c) residuary property;

(d) general legacies and devises;

(e) specific legacies and devises;

(f) property over which the deceased had a general power of appoint-

ment that she might have exercised for her own benefit without

the assent of any other person, where the property is appointed

by will.

95. In the application of the order set out in recommendation 94, there

should be no distinction between personalty and realty.

96. Where a will expresses an order of application of assets other than the

one set out in recommendation 94, effect should be given to the

directions in the will.

97. The court should have the discretion to direct an order of application

of assets, other than the one set out in recommendation 94, where it

is of the opinion that the order of application directed by it more
closely approximates the wishes of the testator.

Specifically Encumbered Property— Locke Kincs Act

98. Section 32 of the Succession Law Reform Act, dealing with the liability

of property to satisfy a mortgage debt, should be amended to apply to

personal, as well as real, property.
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99. A writ of seizure and sale should be excluded from the definition of

"mortgage" in section 32(4) of the Succession Law Reform Act.

100. The court should have the discretion to order the payment of a debt

secured on property in a manner other than as provided for in section

32 of the Succession Law Reform Act where it is of the opinion that this

more closely approximates the wishes of the testator.

Notification of Claims

101. For the purpose of the proposed notification and contestation proce-

dures, the word "claimant" should be defined to mean a person who
has a claim against the estate of the deceased, whether arising prior,

or subsequent, to the death of the deceased, in respect of a contract,

tort, property interest in any property of the deceased, or any other

cause, whether the claim is contingent or not, liquidated or unliqui-

dated, secured or unsecured, matured or unmatured.

102. (1) The necessity of advertising for the notification of claims by credi-

tors and other claimants should be a matter within the discretion

of the estate trustee.

(2) Where an estate trustee has advertised for the notification of

claims in accordance with the recommendations contained in

paragraph (3), and the time for the notification of claims as set

out in the advertisement has elapsed, or where the estate trustee

has not advertised for the notification of claims, but six months
have elapsed from the date of death of the deceased, the estate

trustee should be free to pay the claims of which she then has

notice and to distribute the property of the deceased to the per-

sons entitled thereto. In these circumstances, the estate trustee

should not be personally liable to any claimant of whom she did

not have notice at the time of payment or distribution.

(3) For the purposes of paragraph (2), advertisements for the notifi-

cation of claims

(a) should be published on two separate occasions, once per

week for two consecutive weeks;

(b) should be published in a newspaper having general circula-

tion in the locality or localities in which the deceased resided,

worked, and carried on business, at the time of death;

(c) should provide a time limit for the notification of claims

that is not less than four weeks from the date on which the

advertisement is first published; and

(d) should contain the following:

(i) the name of the deceased;
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(ii) the deceased's place or places of residence, employ-

ment, and business;

(iii) the date of death;

(iv) the name and address of the person to whom notice of

claim should be given;

(v) the date by which notice of claim should be given; and

(vi) a warning that the estate trustee may distribute the

assets of the estate after the date specified having regard

only to the claims of which she then has notice.

(4) Section 25 of the Estates Administration Act, which provides that

no distribution of an intestate's estate can be made until after the

expiration of one year from the date of death unless the personal

representative has complied with section 53 of the Trustee Act,

should be repealed.

103. (1) Where no application for an estate trustee certificate has been

made, a claimant should be entitled to file her claim with a local

registrar of the Ontario Court (General Division).

(2) Upon receipt of such claim and evidence of death of the debtor,

the local registrar should immediately send a copy of this material

to the Estate Registrar for Ontario.

(3) The Estate Registrar for Ontario should keep a file of such claims,

and should notify any local registrar when an application for an

estate trustee certificate is subsequently made.

104. (1) Subject to the recommendations made in paragraphs (2) and (3),

an estate trustee should be deemed to have received notification

of the following:

(a) tax claims;

(b) secured claims and claims that arise by operation of statute,

the existence of which can be determined by the search of a

public register;

(c) writs of seizure and sale that have been filed with the sheriff;

(d) notices of garnishment that have been filed with the sheriff

of the county in which the deceased resided at the time of

her death; and

(e) support orders filed with the Director of Support and Custody
Enforcement under the Support and Custody Orders Enforce-

ment Act, 1985.
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(2) An estate trustee should be deemed to have received notification

of the claims set out in paragraphs (l)(b)-(e), only if such claims

are registered or filed more than ten working days before a distri-

bution of any portion of the estate.

(3) Until the adoption of a province-wide system for the filing of writs

of seizure and sale, the estate trustee should be deemed to have

received notification of writs filed with the sheriff only in those

counties or districts in which, to the knowledge of the estate

trustee, property of the estate is situated.

(4) The sheriff should be required to provide particulars, in writing,

of notices of garnishment filed in her office in response to an

inquiry from an estate trustee of a deceased debtor.

(5) The Director of Support and Custody Enforcement should be

required to provide particulars, in writing, of support orders filed

in her office in response to an inquiry from an estate trustee of a

deceased debtor.

105. The type of system that now exists respecting the rights of a creditor

or claimant who has failed to notify the personal representative should

be retained.

Contestation of Claims

106. (1) Sections 69 and 70 of the Estates Act should be consolidated and
amended as follows:

(a) Where a claim or demand has been made against the estate

of a deceased person, the estate trustee should be permitted

to serve the claimant with a notice in writing that she contests

the same in whole or in part, and if in part, state what part.

(b) The notice of contestation should set out expressly the

claimant's rights, as contained in paragraph (c), and the

consequences for failure to take action, as contained in

paragraph (e).

(c) Within thirty days after the receipt of such notice of contesta-

tion of the claim, the claimant should be permitted to

(i) commence an action against the estate for the amount
of the claim in the ordinary manner and serve the estate

trustee as provided in the rules of court, or

(ii) commence proceedings against the estate for the

amount of the claim, in accordance with the summary
claims procedure (see paragraph (g)).
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(d) To commence a proceeding against the estate in accordance

with the summary claims procedure, the claimant should not

be required to verify a statement of her claim by affidavit.

(e) If the claimant does not proceed as provided in paragraph

(c) in the time limited therefor or within such time as is

allowed by the judge, she should be deemed to have aban-

doned her claim and it should be forever barred.

(f) If within sixty days after the estate trustee has notice of a

claim she has neither contested the claim, nor paid or allowed

the claim, the claimant should be permitted to commence
proceedings against the estate for the amount of the claim,

in accordance with the summary claims procedure.

(g) The manner of proceeding in the summary claims proceed-

ings should be prescribed by regulation.

(h) The court should have the following powers:

(i) to extend the time for the commencement of an action

or proceedings or the service thereof for a period not

exceeding three months from the time of the receipt of

the contestation of the claim;

(ii) to give directions for the conduct of the action;

(iii) to require the claimant to commence an action against

the estate for the amount of her claim in the ordinary

manner;

(iv) to dispose of any counterclaim or claim for a set-off by

the estate trustee and if the counterclaim or set-off

exceeds the claim to render a judgment against the

claimant in the amount of the excess;

(v) to prescribe the time when the judgment may be
enforced where the claim is proved, but not yet

recoverable;

(vi) to fix costs and order the payment of the same; and

(vii) to give directions with respect to the enforcement of

any judgment, by execution or otherwise.

(2) The necessity of serving the Official Guardian in contestation of

claim proceedings should be eliminated.

(3) A judge should have the power to require notice of the contesta-

tion of claim proceeding to be given to the Official Guardian if

minors are concerned or in any other case where in her discretion

the ends ofjustice would be served by serving any or all the persons

beneficially interested in the estate, including creditors, and to
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permit them to participate in such proceedings on such terms as

to costs as she shall determine.

(4) The judge should have the power to assess costs against the per-

sons permitted to participate in a proceeding under paragraph (3)

if in her opinion their participation in the proceedings added

unnecessarily to the costs that the claimant or the estate would
have otherwise borne.

Contingent Liabilities

107. Where a contingent liability of an estate exists, and there is a desire

to distribute the estate, the court upon application by an interested

party should be required to provide for the disposition of the claim as

follows:

(a) by the valuation of the present value of the claim (taking into

account any uncertainty) and immediate payment in the same
manner as a matured claim;

(b) by the arrangement for the future payment or possible payment
of the claim by the creating of a trust, giving a mortgage, obtaining

a bond or security from the distributee or otherwise; or

(c) by the making of such other provisions for the disposition or

satisfaction of the claim as shall be equitable.

Evidence in Claims Actions Against Estates

108. Section 13 of the Evidence Act, requiring corroboration in an action by

or against estates, should be repealed.

Bonding of Estate Trustees

109. No bond should be required of a recipient of an estate trustee certifi-

cate unless,

(a) the recipient of, or all of the recipients of, an estate trustee

certificate are nonresidents of the Province of Ontario;

(b) the recipient applied for an estate trustee certificate solely in her

capacity as a creditor of the estate;

(c) the court has ordered the posting of a bond; or

(d) the will requires the posting of a bond.

1 10. Notwithstanding recommendation 109, the court should be empowered
to dispense with the necessity of posting a bond in any situation where
it determines that the posting of a bond is not necessary or where the

beneficiaries and a majority of the creditors (by value) concur.
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111. (1) Section 61(1) of the Estates Act, which provides that security is

not required of the Government of Ontario, or any of its ministries

or agencies, should be retained.

(2) Section 175(4) of the Loan and Trust Corporations Act, 1987, which

provides that it is not necessary for certain trust corporations to

give any security for the due performance of their duty as executor,

administrator or trustee, unless so ordered by a court, should be

retained.

112. (1) Either before or after the grant of an estate trustee certificate,

any person having an interest in the administration of an estate

should be entitled to apply to the court for an order requiring the

posting of a bond or an additional bond by the estate trustee.

(2) Where a person who is required to post a bond fails to do so, the

court should have the power to revoke the estate trustee certifi-

cate, and to make such further order as may be just in the

circumstances.

113. An estate trustee, surety, or any person having an interest in the

administration of the estate should be entitled to apply to the court at

any time to have the amount of the bond reduced or the terms of the

bond varied, or a substitution of the security granted.

1 14. A standard and plain language form of bond should be prescribed, the

terms and conditions of which should be as follows:

(a) a guarantee given in pursuance of a bonding requirement should

enure for the benefit of the beneficiaries, creditors, and other

persons interested in the administration of the estate of the

deceased as if contained in a contract made by the surety or

sureties with every such person, and where there are two or more
sureties, as if they had bound themselves jointly and severally;

(b) the bond shall be conditioned on the liability of the estate trustee

to the beneficiaries, creditors and other persons interested in the

administration of the estate;

(c) the amount of the bond shall be referable to the total value of the

assets of the deceased;

(d) the bond shall be filed in the court;

(e) the surety shall be given notice of any proceedings to establish the

liability of an estate trustee;

(f) upon a final passing of accounts or where it appears that all

liabilities of the deceased have been satisfied the court may
authorize the estate trustee to arrange for the cancellation of the

bond; and
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(g) unless upon order of the court, or with the consent of all the

beneficiaries, no bond may be cancelled without notification of

the beneficiaries or creditors of the estate.

Exemptions Under the ExecutionAct

115. The Execution Act should be amended to clarify the following:

(a) after the death of the debtor, all property exempt from seizure in

the hands of the deceased should remain exempt in the hands of

the surviving spouse and the debtor's family, without regard to

whether the claims arose prior to or subsequent to the death, or

whether they were asserted against the estate trustee and not the

deceased; and

(b) expenses for the disposal of the body of the deceased, testamen-

tary expenses and costs of administration, as defined above (see

recommendation 91), should have priority over the exemptions

granted in the Act.

CHAPTER 5: TRANSFER OF ASSETS OF THE DECEASED

116. No distinction should be drawn between real property and personal

property with respect to the vesting and the disposition of the property.

117. Subject to recommendation 119, the system of automatic vesting of

real property in the persons beneficially entitled, and the ancillary

system of registration of cautions, should be abolished. It should be
replaced by a system under which the chain of title from the deceased

would be traced by means of an estate trustee certificate and a convey-

ance from the person named in the estate trustee certificate, subject,

where necessary, to vesting being effected by court order.

118. Subject to recommendation 119, section 48 of the Registry Act, provid-

ing for the registration of wills as a link in the chain of title, should

be repealed.

119. Legislation implementing recommendations 117 and 118 should not

affect the vesting of property that occurred before its coming into

force. In addition, persons whose interests in property vested before

that date should continue to be entitled to use the existing provisions

of the Registry Act to register wills with the same effect as under the

present law.

120. Where an estate trustee is appointed by will, the property of the

deceased should continue to vest in her immediately upon the death

of the deceased.

121. Where there is an intestacy, no estate trustee is named in the will, or
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the named estate trustee is unable or unwilling to accept her office,

the property of the deceased should continue to vest in the person

receiving the grant, upon the grant of an estate trustee certificate.

122. To cover the gap in title between the death of the deceased and the

grant of an estate trustee certificate where the property has not vested

automatically in an estate trustee named in the will, the property of

the deceased should vest in the Estate Registrar for Ontario.

123. Legislation should confirm that property vests in two or more estate

trustees as joint tenants.

124. (1) Subject to paragraph (2), estate trustees should have a general

statutory power to sell both the real and personal property of the

estate, whether for the purpose of payment of debts or for the

purpose of distribution. This power should be exercisable without

notice to any person, including the Official Guardian and the

Public Trustee; moreover, it should be exercisable without any

order of the court.

(2) An estate trustee's statutory power of sale should be subject to

any restrictions provided by the will.

125. A person purchasing property from an estate trustee in good faith and

for value should be entitled to hold it freed and discharged from any

debts or liabilities of the deceased owner, except such as are specifically

charged thereon otherwise than by her will, and should take freed and

discharged from all claims of persons beneficially entitled thereto, and
should take the property subject to the terms of the will only where

(a) the restrictions on the power of sale are noted on the estate trustee

certificate; or

(b) where she has actual notice at the time of the purchase that the

estate trustee does not possess the power she purports to exercise,

or that she is exercising the power in a manner that is contrary to

that provided in the will.

126. A purchaser from the estate trustee should not be bound to see to the

application of the proceeds of the sale.

127. Purchasers from an estate trustee who rely upon the production of an
estate trustee certificate or a deed of discharge that contains a vesting

declaration, express or implied, whether or not they otherwise have
notice of the will, should be entitled to assume without inquiry that the

former estate trustees and the substitute or additional estate trustees

possessed or possess and properly exercised or are properly exer-

cising every power that they purported or purport to exercise over

the property.
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128. A purchaser who, at the time of the purchase from the estate trustee,

has actual notice that the estate trustee does not possess the power

she purports to exercise, or that she is exercising a power in a manner
that is contrary to that provided in the will, should take the property

subject to the terms of the will, unless title to the property has been

held by a prior purchaser without actual notice that the estate trustee

does not possess the power she purports to exercise, or that she is

exercising a power in a manner that is contrary to that provided in

the will.

129. (1) After paying debts and taxes, administration, testamentary and

funeral expenses, and legacies, estate trustees should be required

to convert the residue of the estate and pay the shares of the

residuary beneficiaries in cash. This general rule should apply

both to intestate and testate succession.

(2) The rule set out in paragraph (1) should be subject to a contrary

provision in the will and the exercise of the power of appropriation

that is proposed in recommendation 130. In addition, where the

estate is solvent, and all the beneficiaries have legal capacity and

agree that a distribution in kind should be made, the estate trust-

ees should be required to make such distribution.

130. Estate trustees should be entitled to appropriate real or personal

property in kind in or towards satisfaction of the share of any benefi-

ciary, with the consent of that beneficiary. For the purpose of the

appropriation, following consultation with a qualified person where
the estate trustees are not personally qualified, the estate trustees

should place a valuation on the property. However, no specific gift

made by the will should be adversely affected by an appropriation of

property in kind. In addition, within one month of the valuation or such

further time as the court authorizes, the estate trustees, beneficiaries or

any other interested person should be entitled to apply to the court

for a review of the appropriation or the valuation and, following such

notice as the court may order, the court should confirm the appropria-

tion or the valuation or make such variation as it considers proper.

131. Where a beneficiary of an estate is entitled to any specific real or

personal property, whether because of the exercise of the power of

appropriation set out in recommendation 130 or otherwise, the estate

trustee should be entitled to transfer in kind to such person the prop-

erty to which she is entitled. Legislation should make it clear that title

can be transferred from an estate trustee to a beneficiary only by the

form of transfer appropriate to the property that is the subject of the

distribution. (With respect to personalty, see recommendation 134.)

132. The remedy of an aggrieved creditor or beneficiary for an improper
exercise of the power of making appropriations or making distributions

in kind should be only against the estate trustee, and the creditor or

beneficiary should have no statutory claim against the beneficiary to
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whom the distribution was made, against the property distributed or

against any transferee from the beneficiary. However, a beneficiary

who at the time of the appropriation or distribution in kind had actual

notice that the estate trustee was exercising the power improperly

should not be entitled to this protection.

133. Subject to a contrary provision in the will and subject to a court order,

a beneficiary who is absolutely entitled in possession to a share of

property, whether land or pure personalty, and whether or not such

property is subject to a trust for sale, should be entitled to require that

her share be distributed to her even though other shares in the property

remain settled and are not yet distributable.

134. A standard form of transmission, transfer or assignment of personalty

from the name of the deceased to the estate trustees and in turn from

the estate trustees to the ultimate transferee should be appended to

legislation. This form should identify the deceased, the estate trustees,

the property being transferred, and the transferee; the form should

also refer to the estate trustee certificate.

CHAPTER 6: ESTATE PROCEEDINGS

135. (1) Section 26(1) of the Estates Act should be amended to read as

follows:

26. — (1) An application for an estate trustee certificate shall be made
to the Ontario Court (General Division) and shall be filed in the office

for the county or district in which the testator or intestate resided at the

time of death.

(2) Section 26(2) and (3) should be retained.

(3) Notwithstanding paragraphs (1) and (2), the court on motion by

any party should be empowered to order that an application for

an estate trustee certificate may be filed in an office for another

county or district where the balance of convenience substantially

favours it.

(4) In contentious proceedings under the Estates Act, the court on
motion by any party should be empowered to order that the

proceedings be held at the place other than the county or district

in which the estate trustee certificate is filed where it is satisfied

that the balance of convenience substantially favours holding the

proceedings at another place or it is likely that a fair trial cannot be
had in the county or district in which the estate trustee certificate

is filed.

136. (1) In all cases where it appears to the court to be necessary for the
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grant of an estate trustee certificate, the inventory and preserva-

tion of the assets of the estate of the deceased, distribution of

assets, or the management of the estate, the court should be

empowered, upon motion, to require any person to do or to refrain

from doing any act, either unconditionally or upon such terms or

conditions as the court deems just.

(2) An application for the court to exercise the power proposed

in paragraph (1) may be brought by the estate trustee, any

person who appears to have an interest in the estate, or a

"dependant" of the deceased as defined in Part V of the Succession

Law Reform Act.

137. The rules of court should provide that, where the court determines

that notice of the proceedings is necessary for the proper disposition

of any matter before it, the court should be empowered to order that

notice shall be given to any person, including the Official Guardian or

the Public Trustee.

138. (1) The wills depository function should be continued in the local

offices of the Ontario Court (General Division).

(2) The local registrar should be required to give notice of the deposit

of a will to the Estate Registrar for Ontario.

(3) Extensive publicity should be given to the depository function of

the court.

139. (1) Subject to the prior consent of the testator, any person or institu-

tion having original wills in her or its possession should be author-

ized to deposit the wills with the local registrar.

(2) Notwithstanding paragraph (1), a solicitor retiring from practice,

the estate trustee of a deceased solicitor, a trust company that has

ceased to have an office in the province or that has ceased to be

an approved trust company, or a liquidator or receiver of a trust

company, should be entitled to deposit with the local registrar for

safekeeping any will in her or its custody, without specific authority

from the testator, and the local registrar should be required to

accept for safekeeping any will tendered to her for that purpose.

140. The fundamental character of the passing of accounts procedure

should not be altered. The responsibility for scrutiny of an estate

trustee's accounts and administration should remain with the individu-

als interested in the estate.

141. A new procedure for the "filing of accounts" should be enacted, as

described below:
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1. An estate trustee and an interested person is entitled to a passing

of accounts only after the accounts have been filed in accordance

with the following procedure.

2. An estate trustee may file her accounts voluntarily with the local

registrar of the Ontario Court (General Division) or she may be

required to file the accounts upon the application to the court of

an interested person. The estate trustee must file the accounts,

verified by affidavit, a copy of the estate trustee certificate, and a

copy of the previous order, if any, made on a filing or passing of

accounts in the estate.

3. Upon filing the accounts, the estate trustee must give notice of the

filing to the persons entitled to receive notice of a passing of

accounts under section 74(7) of the Estates Act. Where the person

entitled to notice is a person under a disability, notice should be

given to either the Official Guardian -or the Public Trustee, as

required under the Estates Act. The form of the notice and the

method of service should be prescribed by regulation. At a mini-

mum, the notice must be accompanied by a copy of the accounts

and a schedule of the compensation claimed and any claim for

costs. The notice should advise recipients that, if no interested

person gives notice that she requires that the accounts be passed

before a judge within 45 days of the date of filing, the accounts and

draft order approving them will be presented by the local registrar

to a judge for approval as an unopposed application. A person who
has received notice of the filing is entitled to require a passing

of accounts within 45 days of the date of the filing. The form of

the notice requiring a passing of accounts should be prescribed

by regulation.

4. Notwithstanding paragraph 3, the court, upon application, may give

directions with respect to service of the notice of filing, and may
dispense with service of the notice of filing or the copy of the

accounts, or both. Where the court dispenses with the service of

the copy of the accounts, a person who is entitled to notice of the

filing, or her solicitor, is entitled to examine the accounts at the

office of the local registrar.

5. Upon filing proof of service, and, where a person under a disability

is entitled to notice, a certificate of the Official Guardian or Public

Trustee stating that the accounts have been examined and there is

no objection, the estate trustee may apply, after 45 days from the

date of filing, to a judge, without notice, for an order approving the

accounts as filed, provided that there is no notice requiring the

judge to pass the accounts.

142. (1) Section 33(1) of the Estates Act should be amended to state that

an appeal by any party or person taking part in a proceeding under

this Act from an order, determination or judgment of the Ontario
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Court (General Division) is governed by the Courts of Justice

Act, 1984.

(2) Section 77 of the Succession Law Reform Act should be amended
to state that an appeal from an order of the court made under

Part V of the Succession Law Reform Act is governed by the Courts

of Justice Act, 1984.

143. Appendix C to the rules governing proceedings under the Estates Act

should be amended so that fees in relation to matters comprehended
by the Estates Act are set in the same manner as for other proceedings

in the Ontario Court (General Division).
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• REPORT ON EXEMPLARY DAMAGES (1991)

In this report, the Commission seeks to accomplish two main

objectives. First, it seeks to respond to the arguments made in recent years

suggesting that exemplary or punitive damages have contributed to a crisis

in the operation of the tort law system, and to the so-called "insurance

crisis". Second, it seeks to rationalize the theoretical basis of exemplary

damages, to assist in ensuring that they are awarded in accordance with

clearly articulated principles.

Following the background in chapter 1 , chapter 2 summarizes the

present law of exemplary damages in Canada, England, and the United

States. It also contains a discussion of some of the significant differences

between the law in Canada and the United States. Chapter 3 provides an

outline of the arguments ordinarily advanced for and against the award of

exemplary damages. The empirical information available about exemplary

damages in Ontario and the United States is summarized in chapter 4.

Chapter 5 deals with aggravated damages—that is, damages for injuries to

pride and dignity. Chapter 6 deals with the general case for exemplary

damages as a supplement to the criminal law. In chapter 7 the Commission

deals with an aspect of "tort for profit". Chapter 8 includes a discussion of

certain special issues that pertain to negligence, nuisance, and equitable

wrongs. In chapter 9 the Commission considers the unique case for

imposing punitive damages on statutory public authorities. Finally, in

chapter 10, the Commission discusses extra damages in contract.
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REPORT ON EXEMPLARY DAMAGES (1991)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

CHAPTER 5 COMPENSATION FOR INJURY TO PRIDE AND
DIGNITY: BEYOND AGGRAVATED DAMAGES

1. (1) The court should be empowered to award compensatory damages
for injuries to pride and dignity as part of the ordinary global

award of damages for nonpecuniary loss.

(2) Such an award should be available for ordinary tortious conduct,

that is, without proof of exceptional conduct.

2. Aggravated damages, as they are currently understood, should be

abolished.

CHAPTER 6 THE GENERAL CASE FOR PUNmVE DAMAGES:
EXEMPLARY DAMAGES AS PUNISHMENT

3. (1) Exemplary damages for the purpose of punishment should con-

tinue to be available in Ontario, and should be referred to as

"punitive damages"

(2) The determination of the question whether to award punitive

damages, and the quantum of such damages, should be con-

strained by retributivist principles.

4. (1) Punitive damages should be awarded only where the defendant

has advertently committed a wrongful act deserving of punish-

hient, and where the defendant's conduct was exceptional.

(2) Advertent wrongful conduct should comprehend the case where
the defendant knew or ought to have known that the act was
wrong.

(3) Exceptional conduct should include not only conduct that is

described under the present law as being, among other things,

malicious, highhanded, outrageous, or cynical, it should also

include conduct engaged in for the purpose of making a profit.
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(4) The regime for punitive damages proposed in this report should

apply equally to corporations and individuals.

5. (1) The fact that there have been or might be criminal or other similar

proceedings against the defendant should not operate as a bar to

an award of punitive damages.

(2) In determining the extent, if any, to which punitive damages
should be awarded, the court should be entitled to consider the

fact and adequacy of any prior penalty imposed in any criminal or

other similar proceeding brought against the defendant.

(3) The fact that the defendant has not been charged or prosecuted

and the limitation period for criminal or other proceedings has

expired should not operate as a bar to a claim for punitive

damages.

6. (1) The size of an award of punitive damages should be proportionate

to the gravity of the act deserving of punishment.

(2) The present requirement that the punishment be quantified with

reference only to the tort committed against the plaintiff should

be retained. The award should be made to punish the defendant

for the act that caused the plaintiffs injury, and it should be

proportionate to that wrong alone.

7. (1) In a trial by judge and jury, the power to quantify an award of

punitive damages should remain with the jury.

(2) In the trial of an action for punitive damages, the judge should be

empowered to give guidance to the jury concerning the quantum
of such damages.

(3) Counsel should have the right to make submissions to the judge

or the jury, as the case may be, on the quantum of punitive

damages, subject to the trial judge's overriding discretion to con-

trol proceedings of the court.

(4) An appellate court should have the power, when setting aside a

jury or court assessment of punitive damages, to substitute its own
assessment, instead of ordering a new trial, if it thinks this to be
just in the circumstances.

8. The present discretion of the courts to control inquiry into the defen-

dant's wealth should continue.

9. Punitive damages should be quantified without regard to the assess-

ment of compensatory damages.
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10. The rule requiring the plaintiff to satisfy the ordinary' civil burden of

proof should be retained.

11. ( 1 ) The courts should be directed to develop a rule of vicarious liabil-

ity that is narrower than the ordinary respondeat superior rule

used for compensatory damages, such that an employer would be

vicariously liable for punitive damages only in the case of com-

plicity, that is, where the employer tacitly approved of the employ-

ee's conduct.

(2) The court should be required to choose between vicarious liability,

either for the full amount of punitive damages or for a portion of

that amount, or no employer liability for punitive damages.

12. In the case of concurrent wrongdoers, a separate judgment for punitive

damages should be entered against each concurrent wrongdoer held

liable for such damages.

13. (1) In the event of the death of the plaintiff, a claim for punitive

damages should survive for the benefit of the estate.

(2) In the event of the death of the tortfeasor, a claim for punitive

damages should not be permitted against the estate.

CHAPTER 7 TORT RESULTING IN PROFIT: PUNITIVE DAMAGES
AND RESTITUTION

14. Where a plaintiff waives a tort committed by the defendant, and
pursues a restitutionary remedy, she should also be entitled to claim

punitive damages in an appropriate case, that is, where such damages
would otherwise be available under the recommendations made in this

report.

CHAPTER 8 NEGLIGENCE, NUISANCE, AND EQUITABLE
WRONGS

15. The above recommendations respecting damages for injuries to pride

and dignity should apply to actions in negligence (see recommenda-
tions 1-2).

16. (1) Punitive damages should be available, in accordance with our

earlier proposals, in an action for negligence (see recommenda-
tions 3-13).

(2) The plaintiff should be required to prove that she was a victim of

such conduct, although she should not be required to prove that

she was a specifically targeted victim.
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17. Punitive damages should be available, in accordance with our earlier

proposals, in cases of nuisance (see recommendations 3-13).

18. Punitive damages should be available, in accordance with our earlier

proposals, in cases of equitable wrongs (see recommendations 3-13).

CHAPTER 9 PUBLIC AUTHORITIES

19. The above recommendations respecting damages for injuries to pride

and dignity should apply to actions against public authorities (see

recommendations 1-2).

20. (1) Public authorities should remain independently liable for punitive

damages, in accordance with our recommendations made in

respect of punitive damages generally (see recommendations 3-10

and 12-13), where they advertently exceed their legal authority

and injure another tortiously.

(2) Exceptional conduct on the part of the defendant should not be

required.

21. The above recommendation regarding vicarious liability, made in con-

nection with punitive damages generally (see recommendation 11),

should apply to public authorities.
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REPORT ON CHILD WITNESSES (1991)

In this report the Commission attempts to achieve three principal

objectives: (1) to challenge the assumptions on which many of our legal

rules are based regarding the unreliability of children's evidence; (2) to

encourage the Legislature to repeal legal rules that impede child witnesses

from telling the court what they witnessed; and (3) to introduce protective

devices into the legal system to ensure that the court receives as complete,

coherent and accurate an account as possible from the child witness. The

report demonstrates that many of the common law and statutory rules

applicable to child witnesses are based on erroneous notions about the

unreliability of children's testimony.

Topics discussed in the report include the following: the oath; the

corroboration requirement for the unsworn testimony children; the hearsay

rule for the statements of children; and the accommodation of child

witnesses by such means as closed-circuit television, videotaped interviews

and testimony, and support persons.
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REPORT ON CHILD WITNESSES (1991)

SUMMARY OF RECOMMENDATIONS

The Commission makes the following recommendations:

1. The oath should be abolished as a test of competency for child

witnesses. A simple promise to tell the truth should be the qualification

requirement for child witnesses in Ontario civil proceedings.

2. Where in the opinion of the court, a child does not understand the

promise to tell the truth, the judge shall nevertheless hear the evidence

and may act on it if, at the end of the case, the judge is satisfied that

the evidence is reliable.

3. The presumption that a child under fourteen years is an incompetent

witness should be abolished. The Ontario Evidence Act should be

amended to provide that all individuals, including children, are

presumed competent witnesses.

4. The distinction between sworn and unsworn testimony for child

witnesses should be abolished.

5. The corroboration rule in section 18(2) of the Ontario Evidence Act for

the unsworn testimony of the child should be repealed.

6. A child's testimony should not be automatically labelled as

untrustworthy and unreliable solely because the evidence is being

offered by a child. The rule in Kendall v. The Queen should be

statutorily abolished.

7. The hearsay statements of a child are admissible if, in the opinion of

the judge, the statements are sufficiently reliable.

8. All child witnesses should be permitted to testify behind a screen. In

cases in which a screen is used, provision should be made to enable the

party against whom the child is tendering evidence to watch the child

and to observe his or her demeanour while giving evidence.

9. All child witnesses should be allowed to testify by closed-circuit

television. In cases in which the child testifies by closed -circuit

television, the party against whom the child is tendering evidence



77-3

•
10. Videotaped interviews of a child are admissible if, in the judge's

discretion, the videotapes are Sufficiently reliable.

11. Videotaped testimony of a child, in which the child is examined and

cross-examined by counsel in advance of trial in the presence of a

judge, should be permitted. Provision should be made to enable the

party against whom the child is tendering evidence to view the

proceedings through a one-way screen or through the medium of closed

circuit television.

12. Child witnesses should be permitted to have the presence of a support

person of their choice during their testimony. Unless the court consents,

the support person should not be an individual who is involved as a

witness in the proceedings.
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